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F r o m  T h e  E d i t o r s

Dear Readers,

 Welcome to Issue Number Three of the 2005-06 publication year!
 In this issue, Todd Votteler, Kathy Alexander Martin and the late Joe Moore present a detailed article 
about the development of interbasin transfer law and policy in Texas. The article follows the droughts of 
record and the subsequent legislation that followed, as well as exploring case studies in interbasin transfers. 
Finally, the authors offer ideas and solutions that set aside some of the fear and confusion surrounding the 
movement of water across basins.
  Christine Toriz, a 2005 graduate of Texas Tech University School of Law, and former member of the 
Texas Tech Law Review, writes our student note. Christine examines the 5th Circuit’s decision in GDF Re-
alty Investments, Ltd. v. Norton and its impact on the interplay between the Endangered Species Act and the 
United States Supreme Court’s modern Commerce Clause jurisprudence.
  Enjoy Issue Number Three, and we look forward to shortly bringing you the final issue of Volume 36!

Andrew M. Abrameit    Jimmy Alan Hall
Student Editor-in-Chief    Editor-in-Chief
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I. Introduction

Percival Lowell, astronomer and wealthy gentle-
man, studied Mars extensively during the late 1800s 
and early 1900s using the great reflector telescope 
of Arizona’s Flagstaff Observatory.1 In the course of 
his observations, Lowell, like other astronomers of 
his day, sketched images of what he perceived to be 
canals created to bring water from the Martian polar 
ice caps across dry landscapes to oases and other 
areas of what he thought was a dying desert planet. 
As Lowell explained in 1895, “[t]o account for these 
phenomena, the explanation that at once suggests 
itself is, that a direct transference of water takes 
place over the face of the planet, and that the canals 
are so many waterways.”2 Alas, Lowell’s imagina-
tion was more fertile than the frozen, arid plains of 
Mars upon which he gazed. Back in Texas, it would 
only be a few years later, in 1900, when the first 
interbasin transfer was authorized allowing 168,000 
acre-feet of surface water from the Colorado River 
Basin for use in the Lavaca River Basin.3

Yet even after 100 years of interbasin transfers 
in Texas, the existence of canals and pipelines 
transferring surface water across portions of the 
state seems almost as alien to much of the popu-
lace of Texas as the Martian “canals” appeared to 
Lowell. The premise appears to be simple—transport 
available surface water to the areas that need it. 
However, the reality is much more complex. The 
possibility of the movement of large volumes of 
water from wetter areas of the state to drier ones, 
like an unwanted invasion from a distant world, has 
become a matter of fear and confusion for the citi-
zenry of the basins of origin in Texas. This article 
attempts to remove some of the fear and confusion 
by shining a light on the development of Texas in-
terbasin transfer policy. The history of this policy 

is examined and information regarding current and 
future interbasin transfers is provided.4

A. What is an Interbasin 
Transfer of Water in Texas?
The sources of water in Texas do not al-
ways align with its population. The greatest 
amount of water is found in the east, espe-
cially the Sabine and Sulphur basins. These 
areas are sparsely populated. For these rea-
sons, interbasin transfers (IBTs) – or the 
movement of water from one river basin to 
another river basin – have historically been 
an important way to provide water through-
out Texas.5

An interbasin transfer, or transbasin diversion, 
is an artificial withdrawal of water from one drain-
age basin, the basin of origin, to another, the receiv-
ing basin, for a beneficial use.6 The Texas Commis-
sion on Environmental Quality (TCEQ), the state 
agency responsible for water rights administration 
in Texas, does not specifically define “interbasin 
transfer,” but infers that it is the transfer of state-
owned water (surface water) from one river basin 
to another.7 The Texas Water Development Board 
(TWDB), the water-planning agency for the State 
of Texas, designates river basins, for the purposes 
of the interbasin transfer provisions of the TCEQ 
rules, pursuant to Section 16.051(c) of the Texas 
Water Code.8 As interpreted under the Texas Ad-
ministrative Code, an interbasin transfer applies 
only to surface water, thus excluding groundwater 
transfers from the rules applicable to surface water 
transfers.9

Generally, two types of transfers are used. Open 
transfer systems that use canals, reservoirs, and 
rivers, and closed transfer systems that use pipe-
lines and tunnels. East Texas is often considered 

The Evolution of Surface Water 
Interbasin Transfer Policy in Texas: 

Viable Options for Future Water, 
Water Grabs, or Just Pipe Dreams?

by Todd Votteler, Kathy Alexander and the late Joe Moore
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the source for interbasin transfers, because rainfall 
rates are highest, and the topography is best suited 
for dam construction. However, Appendix A lists 
numerous interbasin transfers where the basin of 
origin is in the western half of the state, such as 
Lake Meredith in the Panhandle.

B. Interbasin Transfers: 
Advantages and Disadvantages
Diverted water supports economic development 

through municipal use, irrigation, industrial use, 
and power generation. The TWDB lists potential 
benefits for interbasin transfers: avoiding the time, 
expense, and environmental impacts of constructing 
new reservoirs in water short areas that are near 
basins with surpluses, providing for emergency 
needs during droughts when local supplies may be 
unavailable, and increasing the flexibility to meet 
instream flow needs by making water available from 
multiple basins.10 These advantages focus on the 
planning flexibility offered by interbasin transfers 
for managing surface water across large geographic 

areas, which exhibit significantly different hydrolog-
ic conditions. With regard to groundwater, Appendix 
B lists proposed groundwater supply projects, and 
projects that are in various stages of implementa-
tion, since 1980. As Figure 1 indicates, the majority 
of these groundwater projects came into play after 
Senate Bill 1 placed additional restrictions on sur-
face water interbasin transfers in 1997.

However, interbasin transfers can have adverse 
social and environmental consequences such as the 
loss of return flows needed by appropriators in the 
basin of origin, water quality issues, the potential 
for the introduction of undesirable non-native spe-
cies and pathogens, and unmet needs for human and 
environmental uses in the basin of origin. Evidence 
from worldwide environmental studies suggests that 
interbasin transfers may cause significant impacts 
on ecosystems due to alterations of streamflows and 
freshwater inflows to bays and estuaries, changes in 
water quality, habitat modification, and the introduc-
tion of non-native aquatic organisms.11

Figure 1. Comparison of Interbasin Transfers of Surface Water and 
Groundwater Export
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Figure 2. Volume of Water Authorized for Interbasin Transfer Based on 
the Priority Date of the Water

The potential for introduction of non-native spe-
cies is significant when major drainage basins are 
involved, particularly when the two basins contain 
significantly different types of aquatic ecosystems. 
Open transfer systems have a higher potential for 
causing significant environmental impacts because 
of the lack of checks to prevent the introduction, 
dispersal, and establishment of non-native aquatic 
species.12 On the other hand, the design of closed 
systems can more easily reduce potential impacts 
that the introduction of non-native species cause.13 
Often, the most economically feasible option for 
interbasin transfer projects is to discharge the trans-
ferred water into a stream in the receiving basin and 
use the bed and banks of that stream to transport 
the water to its point of use. This option may reduce 
the need for costly pipelines.

Today, in Texas, surface water may be con-
sidered for an interbasin transfer if it is generally 
projected to be available in a basin for the next fifty 
years.14 Nonetheless, proposals to transfer water 

from one river basin to another generate conflict. 
The conflicts are transboundary water disputes, or 
conflicts between differing systems of water law 
arising when different political jurisdictions share a 
common source of water.

Two types of transboundary disputes are partic-
ularly relevant to interbasin transfers. The first type 
is the sequential power dispute, which is a dispute 
between political jurisdictions over water that flows 
from one political jurisdiction to another.15 The ju-
risdiction from which the water flows can come into 
conflict with the jurisdiction into which the water 
flows often because of the diminishing quantity or 
quality of water. The second type is the exclusion-
ary power dispute, a dispute over the movement of 
water across boundaries as articles of commerce 
that involve government’s ability to give preferences 
to, or discriminate among, users. In an exclusionary 
power dispute, the government regulates the users, 
instead of the resource.16 
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II.  Chronology: Interbasin 

Transfer Law from 1900 to 

1946

How many interbasin transfers are in Texas? 
The answer is “it depends.” The number of interba-
sin transfers depends on whether the discussion is 
on raw water, treated water, or both. The number 
also depends on whether a municipality’s diversion 
of surface water from one basin for use within a 
portion of the municipality’s service area in another 
basin constitutes an interbasin transfer.17 Further-
more, the result changes if the use of surface water 
for irrigation on coastal lands located within one or 
more river basins (and coastal basins) constitutes 
an interbasin transfer. Excluding the Rio Grande, 
currently thirty water permits, authorizing forty-
five interbasin transfers, do not expressly mention 
the interbasin transfer, even though the authorized 

place of use is in another basin.18 These forty-five in-
terbasin transfers include rights that authorize dis-
charge of return flows into another basin. Excluding 
the Rio Grande, across the state, 103 water rights 
authorize 156 separate interbasin transfers.19

Figure 2 depicts the amount of water authorized 
for interbasin transfer based on the priority date of 
the water. Figure 3 depicts the volume of interbasin 
transfers based on the priority date of the water 
accumulated for periods that are divided into the fol-
lowing categories; pre-1913 (certified filings), 1913-
1946 (post 1913 Burgess – Glasscock Act and pre 
Drought of Record), 1947-1965 (Drought of Record 
and pre-1965 Planning Act), 1966-1997 (post-1965 
Planning Act, post 1967 Water Rights Adjudication 
Act, and pre Senate Bill 1) and 1998-2006 (post Sen-
ate Bill 1).20

A. Interbasin Transfer Law
Although interbasin transfers in Texas have 

existed since 1900, the statutory basis for interbasin 
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Figure 3. Volume of Water Authorized for Interbasin Transfer Based on 
the Priority Date of the Water and Accumulated for Periods
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transfers derives from the Burgess – Glasscock Act 
or 1913 Irrigation Act (1913 Act).21 The 1913 Act 
was the precursor for many of the provisions found 
in the current Texas Water Code. Specifically, the 
major changes brought by the 1913 Act were prior 
appropriation applied statewide—all unappropriated 
waters in the state were the property of the State, 
preexisting riparian rights were preserved but ripar-
ian rights did not apply to lands acquired from the 
State after 1895, and a Board of Water Engineers 
was established to administer a statewide water 
permitting system.22

The 1913 Act prohibited diversions from one wa-
tershed to another “to the prejudice of any person or 
property situated within the watershed from which 
such water is proposed to be taken or diverted,” and 
required a permit for any interbasin transfer.23 The 
“terrific floods during 1913 and 1914” revealed the 
shortcomings of a 1904 amendment allowing the 
creation of districts with limited taxing authority 
and provided the impetus for a 1917 constitutional 

amendment.24 The current authority for a state 
agency to manage water within Texas derives from 
a constitutional amendment that the Legislature pro-
posed and the voters of Texas adopted in an election 
on August 21, 1917.25

The 1917 amendment removed the limits on 
indebtedness for the districts.26 Article 16, Section 
59, provides that “the Legislature shall pass all such 
laws as may be appropriate … [to] the declared pub-
lic rights and duties … [for] the conservation and 
development of … the control, storing, preservation 
and distribution of its storm and flood waters, the 
waters of its rivers and streams … [.]”27 Although 
the amendment includes words such as “conserva-
tion” and “preservation,” it is clear that the intent 
of the amendment was to conserve and preserve wa-
ter for use in water supply. The Texas Constitution 
does contain a stated limitation upon the “distribu-
tion” of the state’s waters. The 1917 constitutional 
amendment, replaced and repealed the 1913 Act, yet 

Figure 4. Interbasin Transfers by Year and Use Type
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it retained the essential features of the 1913 Act as 
it related to interbasin transfers.

B. Interbasin Transfers: 1900-
1946 
Early interbasin transfers in Texas generally 

authorized water for irrigation use. Figure 4 depicts 
interbasin transfers by year and use type.28 These 
early transfers were based on certified filings made 
pursuant to a series of statutes, specifically the Acts 
of 1889, 1895, and 1913.29 Prior to 1913, the prospec-
tive water user specified the diversion amount (or 
the intent to construct works for the appropriation 
of water), the place of use and/or the lands to be ir-
rigated, and the counties in which those lands were 
located. Because of the absence of statutory require-
ments for interbasin transfers, the original certified 
filings did not expressly mention the transfer of 
water from one watershed to another. Furthermore, 
the certificates of adjudication, based on these certi-
fied filings, and issued pursuant to the Water Rights 
Adjudication Act of 1967,30 reflected this absence 
by detailing only the counties in which water could 
be used. An exception is the authorization issued 
to the City of Austin, based on Certified Filing 330, 
which authorizes the transfer of treated water out of 
the Colorado River Basin for municipal use in areas 
outside the Colorado River Basin.31

From 1913 to 1946, most interbasin transfer 
water was authorized for municipal and industrial 
use. As with the pre-1913 interbasin transfers, many 
of the authorizations in this period did not expressly 
state that the authorization was an interbasin 
transfer. However, it can be inferred that these 
permits allow interbasin transfers by analyzing the 
authorized places of use in one or more counties 
that straddle basin boundaries. Because of the large 
volume authorized to the City of Austin by the City’s 
Certificate of Adjudication 14-5471 with a 1913 prior-
ity date, it appears that authorizations for municipal 
use declined during the period from 1913 to 1946 
(Figure 4); however, much of the municipal water 
authorized for interbasin transfer during this period 
was also authorized for either industrial or indus-
trial and irrigation use.

III.  The Drought of Record 

Inspires a New Generation of 

Interbasin Transfers: 1947-1997

A. The Drought of Record
Drought, a normal, recurrent feature for nearly 

all climatic regimes, has fostered a desire to move 
water in Texas from places of availability to places 
of need.32 As the most damaging of all weather 
related natural hazards, drought has been the pri-
mary motivation for the creation of an ever-evolving 
system of water regulation and management across 
the United States.33 In contrast to other weather 
events, typified by sudden onset and immediate con-
sequences, “… droughts materialize so slowly and 
the effects are so long delayed that the damage is 
usually done by the time it is realized that a drought 
is being experienced.”34

A review of droughts from 1931 to 1985 by the 
Texas Water Commission found that a three-month 
drought is likely to occur in at least one Texas 
climatic region every nine months.35 In Texas, a 
drought is more likely to occur than a six month 
period of average to above average precipitation.36 
Droughts lasting six months or longer are likely 
once every sixteen months, and yearlong droughts 
are likely once every thirty-three months.37

The “Drought of Record,” or “Drought of the 
1950s,” is typically referenced as the catalyst for 
comprehensive water planning in the State of Texas. 
According to the Geological Survey (now known as 
the United States Geological Survey) “…Texas had 
the greatest precipitation deficiencies in the Nation 
during the 1947 - 1957 drought.”38 Although the 
drought was underway in portions of Texas by 1947, 
the onset of the drought occurred in other areas of 
the state in the 1950s. The late Robert L. Lowry, Jr., 
a consulting surface water hydrologist for Texas 
Board of Water Engineers (TBWE, which was com-
bined into the Texas Water Development Board) 
studied droughts in Texas for the period 1889-1957 
and found that Texas experienced a number of 
drought periods extending from one to four years in 
duration.

In terms of the effect of this drought on mu-
nicipal supplies, Lowry reported that a number of 
municipalities used emergency sources, rationed 
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water, hauled water, or otherwise supplemented 
their supplies.39 A number of municipal water sup-
ply reservoirs also experienced drastic reductions 
in storage.40 The Red Bluff Water Power Control 
District near Pecos experienced a 100% shortage in 
irrigation supplies in 1953.41 Hydroelectric power 
generation was affected in operations dependant 
on floodwaters with related reservoir storage with 
reductions ranging from twenty-five percent to fifty 
percent of pre-drought generation.42 Lowry also notes 
that in the Guadalupe River, “…reductions in en-
ergy production are directly related to reductions in 
spring flow…during the drought.”43 Comal Springs, 
the largest complex of springs west of the Missis-
sippi River, ceased to flow for 144 days in 1956.44 By 
the end of 1956, about ninety-four percent of Texas’ 
254 counties were classified as disaster areas.45 
Regionally, other droughts have exceeded the 1950s 
drought in duration and severity, yet statewide the 
1947 - 1957 drought retains the title as the Drought 
of Record.

B.  Federal Planning in Texas 
from the 1940s through the 
1960s
Federal surface water planning and development 

activities in Texas have historically proceeded under 
the auspices of three U.S. government agencies: The 
United States Army Corps of Engineers (USACE) in 
the Department of the Army under the Department 
of Defense, the Natural Resource Conservation Ser-
vice (NRCS, formerly the Soil Conservation Service) 
in the Department of Agriculture, and the Bureau 
of Reclamation (USBR) in the Department of the 
Interior. While the USACE has U.S. constitutional 
jurisdiction over navigation projects and statutory 
responsibility for water supply and flood control, the 
USBR has primary statutory responsibility for devel-
oping and constructing federal irrigation projects, 
which in recent years have included water supply. 
The NRCS constructs flood retardation and sediment 
retention reservoirs, which may contain limited wa-
ter supply (not to exceed 5,000 acre-feet of storage) 
in cooperation with landowners and local soil and 
water conservation districts. While the USACE oper-
ates throughout all of the states, USBR’s geographic 
jurisdiction is limited to the twelve western con-
tiguous states, including only that portion of Texas 
west of the 100th meridian.46 Thus, Texas has often 
been a battleground among the three construction 

agencies (USACE, USBR, and NRCS), with all three 
vying for the support of local entities interested in 
securing federal financial assistance for water sup-
ply projects.

USBR began the first federal effort at planning 
the development of Texas surface water resources in 
1949 with “[r]esults … summarized in ‘Water Sup-
ply and the Texas Economy, January 1953, … pub-
lished as Senate Document No. 57, 83rd Congress, 
1st Session.”47 The USBR Report “included construc-
tion of a large water supply canal from the Sabine 
River to the Lower Rio Grande Valley, together with 
related reservoirs and other facilities.”48

In 1958, Senator Lyndon B. Johnson amended a 
bill authorizing the Cordell Hull Dam and Reservoir 
in Tennessee to include the creation of the United 
States Study Commission for the Neches, Trinity, 
Brazos, Colorado, Guadalupe, San Antonio, Nueces, 
and San Jacinto River Basins, and intervening ar-
eas.49 In his comments in the Congressional Record, 
Senator Johnson noted:

We need to make our inland rivers navi-
gable. We need to control floods and con-
tain floodwaters, for future use. We need to 
prepare for the vastly increased demand for 
water that will come with continued indus-
trial growth. There is so much that needs to 
be done, and so much that can be realized if 
we do these things, that it is a wonder all of 
us are not staggering under the alternating 
emotional extremes of dejection and elation 
…[.] The Study Commission to be created 
by Senate bill 4266 is not intended to, and 
will not be, a substitute for any existing 
federal, State, or local water agency. It will 
aid and abet—it will not supplant—our board 
of water engineers and the concerned river 
authorities.50

Among the study commission’s goals and objec-
tives was the creation of a plan to meet projected 
water needs “insofar as that objective may be prac-
ticable.”51 The plan was intended as a framework 
“that will be compatible with the best interests of 
the State of Texas and the Nation.”52 Most impor-
tantly, the goals of the Commission did not include 
creation of a plan that provided for involuntary 
transfer of water from one river basin to another.53
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While admitting that “[c]hanges in the economy 
and in national goals make it impossible to look ahead 
50 years with any accuracy, … the Commission se-
lected two specific years in the future, 1975 and 2010 
…[.]”54 “Copies of the three-volume proposed report 
were transmitted by the Board of Water Engineers to 
seven State agencies and nineteen river authorities 
and conservation districts…[and the Board] met with 
representatives of the State agencies and held seven-
teen separate informal conferences with representa-
tives of river authorities and conservation districts to 
obtain … views and comments …[.]”55 Several entities 
responded. One resolution from East Texas Chamber 
of Commerce, headquartered in Longview, transmit-
ted December 4, 1961, stated the Chamber “reiterates 
its previous position that it is unalterably opposed at 
this time to large scale proposals and plans for the in-
voluntary diversion of water from East Texas to other 
areas of the state such as that proposed in … [this re-
port] … or to the designation of any East Texas water 
as ‘surplus’.”56

The Guadalupe-Blanco River Authority, in a 
letter dated November 12, 1961, responded that it 
“takes exception to … the implication that the Gua-
dalupe Basin will have water supplies surplus to 
2010 needs within its dependant area … [and stated 
it is] … opposed to plans for diverting water outside 
the service area of the Authority …[.]”57 A report at-
tached to the letter from the Authority’s consulting 
engineering firm warned “once any form of authori-
zation is given by the Federal Government pursuant 
to the report, that the inevitable result would be 
Federal control of the water resources in the basins 
and with a probable extension of such control to the 
Sabine River Basin in the east …[.]”58 The TBWE 
objected that “[t]he proposed report does not pro-
vide data to demonstrate that a need for additional 
agricultural production presently exists…” and that 
the plan “…would require the State of Texas to 
reserve for the aqueduct a large portion of the sur-
face-water resources of Eastern Texas, and withhold 
this reserved water from other development.” While 
recognizing that “transbasin diversion of water is 
an accomplished fact in Texas, and under certain 
limitations is provided for in Texas statutes, [t]he 
Board does not approve of the reservation of a major 
supply of water at this time for a project of undeter-
mined feasibility to supply a need which does not 
exist, and which may not exist for generations.”59

Minimal evidence exists to indicate that the 
comments substantially influenced the Commis-

sion’s final report. Stating its reported “[w]ater 
requirements for municipalities, industries and 
irrigation in each segment of the study area have 
been projected 50 years,” it concluded that “[w]ater 
is available to supply … [these] … needs.”60 The 
Commission report recognized the “novel and very 
different economic, political, and legal problems” in-
herent in proposals for interbasin transfer of water 
and declared that public policy required meeting the 
requirements of both the originating and receiving 
basins and that this requirement was “in the inter-
est of the best utilization of available resources.”61 
The Commission report also concluded that interba-
sin transfers of water should not constitute a perma-
nent demand against supplies in the basin of origin 
and that users in the receiving basin should make 
provisions to replace water temporarily available to 
them because of the transfer.62

Three major water plans, encompassing most of 
the state, were completed in 1949 (study published 
in 1953), 1962, and 1964 under legislation adopted 
by the United States Congress.63 All of these plans 
proposed the interbasin transfer of surface water. 
The 1962 plan included agreements between the 
Study Commissioners for the Departments of Agricul-
ture, Army, and the Interior, as to which entity would 
be responsible for construction of proposed projects, 
and the state agencies agreed to this division.64

“[U]nder the general authority of the Federal 
Reclamation Laws (Act of June 17, 1902, 32 Stat. 
388, and acts amendatory thereof or supplementary 
thereto) … [the U.S. Bureau of Reclamation] trans-
mitted [a report on January 24, 1964] as the basis for 
securing Congressional approval of the project plan 
and authorization of the Interbasin Canal and associ-
ated reservoirs and irrigation units.”65 Claiming that 
“the investigation on which this report is based were 
started in 1955,” the USBR gave two primary objec-
tives “(1) formulation of a physical plan acceptable to 
the State of Texas … and (2) completion of a report 
on features of that plan that would be appropriate for 
construction under the Federal Reclamation Laws.” 
The Texas Basins Project covered about two-thirds 
of Texas, and supplying 1,487,000 acre-feet per year 
for municipal and industrial water use and 1,365,000 
acre-feet per year for irrigation “[t]he Interbasin 
Canal would divert stream flow and yields of associ-
ated project and non-project reservoirs in the Sabine 
Neches, Trinity, Lavaca-Navidad, and Guadalupe-San 
Antonio River Basins that otherwise would waste into 
the Gulf of Mexico.”66
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C. IBTs and IBT Plans and Studies 
from 1947-1965
At the same time that the federal entities were 

developing plans to meet Texas’ future water needs, 
interbasin transfer projects continued to be pro-
posed and authorized. During the period between 
1947 and 1965, (during and immediately following 
the Drought of Record), the total amount of water 
authorized for interbasin transfer exceeded the total 
amount in any other period (Figure 3). As Figure 4 
indicates, the amount of interbasin transfer water 
authorized for municipal use during this period 
exceeded the amount authorized during any other 
period, including the decades after passage of the 
1965 Texas planning statute.

These transfers did not proceed without conflict. 
For example, after the Drought of Record, Lake 
Livingston, impounding Trinity River water in the 
lower basin, was a controversial strategy proposed 
for supplying current and future needs of the City of 
Houston in the San Jacinto River Basin. The Trinity 
River Authority (TRA), pursuant to a requirement of 
its enabling statute, prepared a Master Plan for the 
Trinity Basin that included Lake Livingston, creating 
a potential conflict between water users in the two 
basins:

TRA and its Master Plan became the vehicle 
of the Trinity basin interests to ensure that 
the lake did not damage their interests in 
the river. The result was that the TRA be-
came a partner with the city of Houston in 
the development of the lake, which became 
Lake Livingston, and many assurances were 
incorporated into its operation to provide 
water to the mid- and lower- Trinity basin 
and protect upstream supplies as well.67

This agreement resulted in authorization to use 
water from Lake Livingston being issued to both the 
TRA and the City of Houston to serve future needs 
in the Trinity River Basin and the San Jacinto Basin, 
respectively.

D. The State Water Plans
Responding to the fear of a repeat of the 

Drought of Record or the consequences of extensive 
flooding, several water plans covering all, or sub-
stantially all, of the surface water available within 
the state were generated after 1957. The various 
state agencies fully developed and formally adopted 

five plans between 1961 and 2002. The TWDB pro-
duced, but never continued to the final stages of 
approval, a 1977 draft comprehensive Texas Water 
Plan.68 The TWDB adopted and published two abbre-
viated plans- in 1990 and 1992.69

In May 1961, the TBWE prepared A Plan for 
Meeting the 1980 Water Requirements of Texas. The 
objective of the plan was “to determine the location 
and amount of future water needs and to show how 
these needs may be supplied.”70 However, the report 
did not reference objections to transfers of water 
from one river basin to another in its enumeration 
of water supply requirements and how they are, or 
will be, supplied, via interbasin deliveries. The re-
port noted the various geographical sources of water 
and the destination of its final use. Of particular in-
terest, were the comments made on supplying Hous-
ton and San Antonio: “[t]he Lower Trinity River 
Basin “will supply industrial water to the Houston 
industrial complex …” in the San Jacinto River 
Basin71 and “[s]upplying a part of the San Antonio 
water needs from the Guadalupe River Basin may be 
possible …[.]”72

Controversy over interbasin transfers of surface 
water arose again in the 1965 Legislative Session, 
during consideration of the water resource-planning 
act of that date, and a constitutional amendment 
to expand the purposes of use for the Water Devel-
opment Fund. The proposals were the subject of 
intense political, protectionist maneuvering by inter-
ested parties, split both along geographic lines and 
between rural and urban interests. When the Senate 
bill reached the House, further discussion ensued 
relating to how to protect rural interests in water 
rich areas from “water grabs” to meet future needs 
of growing metropolitan areas.

Despite attempts at compromise between the 
geographical factions, several weeks passed before 
the legislators reached an agreement. By May 20, 
1965, conference committees were meeting to work 
out differences between House and Senate versions 
of the planning legislation. East Texas representa-
tives were threatening to torpedo Senate Joint Reso-
lution 19 in an effort to ensure that basin of origin 
protections were included in the planning statutes.73 
Eventually, after meeting with Governor Connally, 
the conference committee reached agreements in-
corporating protection for basins of origin into both 
planning and financing of state water projects.74 
Professor Corwin Johnson described the basin of 
origin protection language as a “product of sectional 
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conflict” and that “[S]ections well-endowed with 
water were large enough and powerful enough to get 
preferences for themselves written into the law.”75

E. Interbasin Transfers Faced 
Hurdles before Senate Bill 1
After the record drought of the 1950s, the voters 

added Article 3, Section 49-c, to the Texas Constitu-
tion creating the Texas Water Development Fund, 
with the TWDB responsible for the administration 
of the fund.76 Faced with repeated droughts and the 
prospect of federal domination of water resource 
development in Texas, Texas voters added Article 3, 
Section 49-d to the Texas Constitution in 1967, spe-
cifically to allow the TWDB to use the Texas Water 
Development Fund for “acquiring and developing 
storage facilities, and any system of works neces-
sary for the filtration, treatment and transportation 
of water or wastewater, or for any one or more of 
such purposes or methods.”77 This language gave 
the State, via the TWDB, greater influence in water 
development in an attempt to keep pace with the 
USACE and the USBR. The intent of the amendment 
was to encourage development of water resources. 78 
Moreover, the amendment does contain a limitation 
on interbasin transfers.79

Legislation passed in 1965 reflected the consti-
tutional language and controlled the TWDB’s use of 
interbasin transfers in water planning.80 However, 
some commentators still considered this limita-
tion too restrictive.81 The loss of reservoir sites to 
other land uses or the underdevelopment of those 
sites (because local or regional interests could not 
finance reservoirs at optimum size), as well as the 
fear of federal preemption of reservoir sites, provid-
ed the impetus for authorizing the State to construct 
reservoirs and other water facilities or own storage 
space in reservoirs that others constructed.82

A 1985 constitutional amendment authorizing 
the creation of special funds “[F]or or in aid of wa-
ter conservation, water development, water quality 
enhancement, flood control, drainage, subsidence 
control, recharge, chloride control, agricultural soil 
and water conservation, desalinization or any com-
bination of these purposes….” included the same 
protection as the 1965 amendment, for the basins of 
origin.83 “Money deposited in a special fund under 
this section may not be used to finance or aid any 
project that contemplates or results in the removal 
from the basin of origin of any surface water nec-
essary to supply the reasonably foreseeable water 

requirements for the next ensuing 50-year period 
within the river basin of origin, except on a tempo-
rary, interim basis.”84 The statutory provision in the 
1965 planning statute, which protected the basins of 
origins, was repealed effective September 1, 1991.85 
However, the limitation on the use of these funds 
remains intact.

The combined intent of the 1965 constitutional 
and statutory language was to protect the water 
needs of the citizens of basins of origin in two ways. 
First, the State was prevented from constructing or 
owning storage in a river basin to the detriment of 
water-dependent economic development of the basin 
of origin for fifty years into the future. Secondly, the 
TWDB could not plan surface water redistribution to 
deprive basins of origin of water supplies necessary 
to meet their water needs for the next fifty years. 
Because the legislative intent was to periodically 
revise the statewide water plan, the fifty-year restric-
tion constituted a rolling limitation extending indefi-
nitely into the future as each subsequent fifty-year 
plan developed. Removal of the statutory language 
in 1991 eliminated this requirement for basins of 
origin.

The 1968 Water Plan, the first adopted after 
enactment of the 1965 planning statute, recognized 
that “[b]y far the bulk of the water resources re-
maining available for development in Texas is found 
in the East Texas river basins … [b]y contrast, large 
future water needs will be felt in areas to the west 
and southwest, several hundred miles distant….”86 
To re-allocate water resources to meet demands in 
areas of the state with insufficient water resources, 
the 1968 plan proposed a massive series of interba-
sin transfers known as the Texas Water System.

The Texas Water System comprises the 
dams, reservoirs, pumping plants, conduits, 
and other facilities, which will be necessary 
to manage an imported water supply and 
the water resources of basins with interim 
or long term surpluses to meet intrabasin 
needs and to make the surpluses available 
for conveyance to areas of deficiency else-
where in the state.87

The Texas Water System’s Trans-Texas Division 
included conveyance of 10,034,000 acre-feet per 
year of water originating in Northeast Texas basins 
such as the Cypress, Red, Sulphur, and Sabine 
and transported through the Trans-Texas Canal for 
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Dallas, North Central Texas, the High Plains, the 
Trans Pecos, El Paso, and New Mexico. The Coastal 
Division planned for 4,845,000 acre-feet of water 
from the Neches, Lower Trinity, Guadalupe, and San 
Antonio River Basins to supply water for municipal, 
industrial, irrigation, bay and estuary augmentation, 
and wildlife requirements from the Sabine River to 
the Lower Rio Grande Valley.88 The Texas Water 
System (Figure 5) also contemplated an Eastern 
Division, which included works to move water im-
ported from out of state into the Trans-Texas and 
Coastal Division Systems.89

Designated as the Gulf Basins Project, the U.S. 
Bureau of Reclamation proposed a canal from Beau-
mont to Corpus Christi and into the Rio Grande Val-
ley, collecting river flows to meet coastal needs and 
increased irrigation in the Valley and Coastal Bend 
areas. This canal came to be known as “Burleigh’s 
Ditch” in honor of Harry P. Burleigh of the Austin 
USBR office.90 The 1968 Texas Water Plan is prob-
ably the most extensive and ambitious water supply 
plan ever seriously considered for Texas. The plan 
consisted of two significant elements: (1) the Trans-
Texas Division allocating 7.5 million acre-feet to 
West Texas for irrigation; 1 million acre-feet for mu-
nicipal and industrial use, and 1.5 million acre-feet 
to New Mexico, for a total of 10 million acre-feet; 
and (2) the Coastal Division allocating 1.8 million 

acre-feet for irrigation, 0.5 million acre-feet for mu-
nicipal and industrial use, and 2.5 million acre-feet 
for fish, wildlife, and freshwater inflows to Texas 
bays and estuaries, for a total of 4.8 million acre-
feet.91 Of the 14.8 million acre-feet to be transported 
in the two divisions, 12 to 13 million acre-feet were 
required from the Mississippi River, with only 1.8 
– 2.8 million acre-feet coming from interbasin trans-
fers within Texas.92

For the 1968 Texas Water Plan to proceed, an 
amendment to the Texas Constitution was necessary 
for the State to finance its share of the project. The 
constitutional amendment failed during a statewide 
election by some 6,600 votes on August 6, 1969. De-
spite this setback, residents and the political leader-
ship of the Texas High Plains continued to advocate 
the development of a water supply to replace the 
anticipated depletion of the Ogallala Aquifer.93 The 
Public Works Appropriation Act of 1967 authorized 
the USBR, the USACE, and the Mississippi River 
Commission to analyze a project to divert water from 
the Mississippi River to West Texas and Eastern 
New Mexico.94 With regard to the $20.49 billion proj-
ect the final report concluded that “nevertheless the 
disparity between primary benefits and costs is so 
great that there is no reasonable prospect that any 
other plan for transporting Mississippi River water 
to west Texas and eastern New Mexico would have a 
favorable ratio of primary benefits to costs.”95

F. City of San Antonio v. Texas 
Water Commission
In an historic ruling in 1966 relating to Canyon 

Reservoir, the Supreme Court of Texas recognized 
the separate designations of the Guadalupe River 
Basin and San Antonio River Basin, and the require-
ment for an interbasin transfer permit to move 
water between any two river basins in Texas. The 
ruling instituted a balancing process that survives 
today.

[W]e have also concluded that as to any 
water in the originating basin found to be 
in excess of that amount required to protect 
existing rights, the Legislature intended 
that the Commission should, in a balancing 
process, take into consideration future ben-
efits and detriments expected to result from 
a proposed trans-basin diversion and that 
there would be “prejudice” only if the ben-

Figure 5. 1968 State Water Plan 
Proposed Major Conveyances

Trans-Texas Canal
Coastal Canal
Reservoir Project•
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efits from the diversion were outweighed by 
the detriments to the originating basin.96

The Texas Supreme Court interpreted the fifty-
year water planning limitation to limit the planning 
function of the TWDB, not the Texas Water Commis-
sion.97 Therefore, the TWC was not required to study 
the “fifty-year reasonably foreseeable needs” for the 
basin of origin before deciding to grant or deny an 
interbasin transfer application.98

IV.  Interbasin Transfers after 

Senate Bill 1: 1998-Present

A. Senate Bill 1 and the New Era 
of Water Planning
Senate Bill 1 substantially changed the require-

ments for applications for interbasin transfers in a 
number of areas. Since the passage of Senate Bill 
1, notice of an interbasin transfer application must 
be given to all water right holders, county judges, 
and mayors of cities with populations greater than 
1,000, and all groundwater districts in the basin of 
origin as well as each state senator in both basins.99 
Prior to taking action on an interbasin transfer ap-
plication, the TCEQ must hold a public meeting in 
both the basin of origin and the receiving basin.100 
The applicant must include the contract price of the 
water, proposed users, uses, the costs of the project, 
and the effect on ratepayers.101

In considering whether to grant an application 
for interbasin transfer of water, the TCEQ must 
examine the effects of the proposed transfer by con-
sidering needs in both the basin of origin and the 
receiving basin, elements of the applicable Regional 
Water Plan that detail feasible and practicable alter-
natives to the transfer, conservation of water, and 
beneficial use.102 The TCEQ must also evaluate the 
impacts of the transfer on the economy and environ-
ment of both basins and any proposed mitigation of 
these impacts.103 The TCEQ can grant the application 
only if the detriments to the basin of origin are less 
than the benefits to the receiving basin - the balanc-
ing test established in City of San Antonio v. Texas 
Water Commission.104

B. Interbasin Transfers Face a 
Higher Burden
Even as Senate Bill 1 became law, concerns 

about its impact on future interbasin transfers were 
raising questions. During a joint hearing by the 
House and Senate Natural Resources Committees 
on the passage of Senate Bill 1, Professor Moore ex-
pressed concerns about the draft legislation that the 
Legislature ultimately adopted with few changes. 105

In 1997, the Senate Bill 1 water planning statute 
modified the Texas Water Code making the waters 
rights associated with interbasin transfers junior 
in priority to all other water rights in the basin 
of origin.106 In 2004, the TWDB has observed that 
since the passage of Senate Bill 1, the impact of the 
junior priority for potential interbasin transfers has 
resulted in only one new IBT.107 The TWDB cites the 
issue of junior priority as making IBTs an unreliable 
water supply.108 The TWDB also notes that, histori-
cally, the TCEQ and its predecessor agencies have 
been inconsistent in the assignment of priority dates 
to interbasin transfer requests.109 The reaction to 
Section 11.085(s) has been favorable in some basins 
of origin and unfavorable in potential receiving ba-
sins that look to interbasin transfers as one way to 
meet the projected demands identified through the 
regional water planning process that Senate Bill 1 
created.110

Figure 6.  Junior Water Rights 
Diagram

Basin
A

Basin
B

Basin
C

Region H

Senior right holder in A attempts to move surplus 
water to B, therefore their senior rights in A 
currently become junior and can be claimed 

by another senior right holder within Basin A. 
This effect would prevent the water from being 

transferred to Basin B.
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The potential for such an interruptible water 
supply is not acceptable for highly populated munici-
palities and heavy industrial areas, as noted by the 
Greater Houston Partnership in 2004.111 Currently, 
the rule of “first in time, first in rights” exists for 
surface water in Texas,112 and thus, during a time of 
drought, the junior interbasin transfer rights will not 
get water because senior right holders in the basin 
of origin may use up all of the available water.

One commentator anticipates that the junior 
water rights provision will reduce the interest in 
interbasin transfers by those outside of the basin 
of origin, allows water to remain “locked up” in 
basins where the resources are unlikely to be de-
veloped; and finally, arguably results in a “taking” 
by the Legislature that may be unconstitutional.113 
The potential for rendering surface water diver-
sions impractical because of the junior water rights 
provision has, at the very least, discouraged new 
interbasin transfers as the 2004 TWDB memo noted 
(Figure 1).

However, it has encouraged an explosion in 
large-scale proposals for groundwater transfer (see 
Appendix B). As Figure 1 indicates, after the pas-
sage of Senate Bill 1, permit applications for the 
use of water now classified as non-exempt surface 
water interbasin transfers have diminished, while 
interbasin basin transfers classified as exempt and 
proposed groundwater transfers have accelerated. 
However, it should be noted that the annual total 
number of interbasin transfers recorded prior to 
1997 include what we would classify as exempt and 
non-exempt today. Appendix B also includes ground-
water projects that range in size up to the 500,000 
acre-feet per year, like the development project that 
American PureTex has proposed.114

After the adoption of the junior water rights 
provision in Senate Bill 1, the bill’s author in the 
Senate, Chairman Buster Brown, noted the potential 
for Senate Bill 1 to accelerate the development of 
groundwater to meet municipal, commercial, and 
industrial water needs.115 “As a result of that provi-
sion, the pressure has now moved to groundwater,” 
Brown, former chairman of the Senate Natural 
Resources Committee, said at a Texas Farm Bureau 
legislative Conference.116

So the people who are in need of water are 
seeking it. And, those people who are in 
the business of moving water are turning to 

acquisition of land to get the rights to the 
water below the surface to market that wa-
ter. Therein comes the next problem. How 
do the people who are dependent upon that 
water for their living, keep that water from 
being moved to another part of the state? 
When you start setting artificial obstacles 
in the path of a normal development, which 
is a water market, then you cause different 
things to happen that are not expected.117

Representative Robert Puente of San Antonio 
offered similar sentiments regarding the junior 
rights provision, lamenting, “[i]t put a tremendous, 
tremendous amount of pressure on groundwater … 
since we cannot get interbasin transfers anymore, 
we are looking at groundwater supplies.118

C.  Basin Delineation Plays a 
Role in Whether a Transfer 
is an Interbasin Transfer: Is 
Transferring Surface Water 
from the Guadalupe River 
Watershed to the San Antonio 
River Watershed an Interbasin 
Transfer?
While Senate Bill 1 places many requirements 

upon potential physical interbasin transfers, these 
burdens are also placed upon transfers that the 
TWDB classifies as interbasin transfers, but in 
which the water is proposed to be moved within 
watersheds that are physically within the same river 
basin. Surprisingly, the number of Texas river ba-
sins has varied over the last 100 years even though 
no major physical alterations of the rivers have oc-
curred to account for this variation. For example, 
a joint state and federal report in 1958 delineated 
eleven basins, while the first state water plan in 
1961 reported fifteen basins.119 

On May 10, 2001, the Guadalupe-Blanco River 
Authority (GBRA), the San Antonio Water System 
(SAWS), and the San Antonio River Authority 
(SARA) signed an agreement to bring large amounts 
of surface water to the San Antonio area.120 The 
Lower Guadalupe Water Supply Project (LGWSP), 
known as option SCTN-16c in the 2001 South Cen-
tral Texas Regional Water Planning Group (Region 
L) water plan, was a conjunctive use water manage-
ment strategy that diverted surface water from the 
short segment of the Guadalupe River downstream 
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of the confluence of the Guadalupe and San Antonio 
Rivers near Tivoli, Texas, along with lesser amounts 
of groundwater from the Gulf Coast Aquifer.121 The 
surface water was scheduled to reach San Antonio 
beginning in 2010, relieving some of the demand on 
the Edwards Aquifer, thereby providing the City of 
San Antonio with a supplemental supply of surface 
water, as well as some protection for the springflow 
from Comal and San Marcos Springs, instream 
flows, and bay and estuary inflows for San Antonio 
Bay.122

The surface water would have come primar-
ily from existing water rights.123 Approximately, 
the project would have diverted 70,000 acre-feet of 
existing surface water.124 This diversion would have 
given San Antonio a large surface water supply in 
the short-run, while allowing the region to develop 
a long-term water supply utilizing sources such as 
desalination, which in the future could have used 
the same pipeline for delivery to San Antonio. The 
requirements for new interbasin transfers under 
Senate Bill 1, including the junior water rights pro-
vision, do not apply to the transfer of desalinated 
seawater across river basins.

Despite the fact that the San Antonio River 
merges with the larger Guadalupe, and is there-
fore, in the same physical basin, the TCEQ might 
have eventually declared the project an interbasin 
transfer because the TWDB considers the rivers as 
separate basins for management purposes.125 In the 
2002 State Water Plan, the LGWSP was presented 
as both an interbasin transfer and not an interbasin 
transfer.126 The TWDB commented that “the [Region 
L] plan is in error in its representation of the Lower 
Guadalupe River Diversions as a non [interbasin 
transfers].”127 A review of documents from the USGS 
and the TWDB (and its predecessors) shows that 
the Guadalupe River and San Antonio River are 
alternately shown as being in the same basin and 
separate basins. While one of the first references 
for separate basins is a 1937 USGS report, the 1961 
State Water Plan also shows the basins as sepa-
rate.128 However, a 1939 USGS report shows the San 
Antonio River as part of the Guadalupe River Ba-
sin.129 If the TCEQ considered the Lower Guadalupe 
Supply Project an interbasin transfer, an interbasin 
transfer permit would be required from the TCEQ 
and would have reduced the reliability of the surface 
water rights proposed for use in the LGWSP.130

An interbasin transfer designation would have 
made the senior water rights identified for the proj-
ect junior for the purposes of their use in San Anto-
nio. In 2004, the TWDB staff recommended that the 
Texas Legislature eliminate the artificial distinction 
between the Guadalupe and San Antonio Rivers.131 
However, the Legislature did not follow through on 
the recommendation of the TWDB staff, and on Au-
gust 16, 2005, the SAWS Board of Directors officially 
withdrew from the LGWSP.132 In a letter beforehand 
to Representative Carter Casteel explaining the dis-
continuation of SAWS’s participation in the project, 
SAWS Chairman James M. Mayor cited the junior 
water rights provision as one of the primary reasons 
for the decision.133

D. Exempt Interbasin Transfers
Even though most interbasin transfers must 

meet an increased burden under the Senate Bill 1 
requirements, Senate Bill 1 also amended Section 
11.085 of the Texas Water Code to exempt certain 
interbasin transfers from all of the new require-
ments.134 With the exception of subsection (a), 
the provisions of Section 11.085 do not apply to a 
transfer of less than 3,000 acre-feet per year from 
the same permit, certified filing, or certificate of ad-
judication, an emergency transfer of water, a trans-
fer from a basin to its adjoining coastal basin, or a 
“transfer from a basin to a county or municipality or 
the municipality’s retail service area that is partially 
within the basin for use in that part of the county 
or municipality and the municipality’s retail service 
area not within the basin.”135 The idea that these 
sorts of transfers should be given some preference 
is not new; they have been implicitly authorized 
since Texas began regulating diversion and storage 
of water.

In a 1959 speech, John McCall, while discussing 
Texas river flows that terminate in the Gulf of Mexi-
co, notes that “[i]n all of these instances the water-
shed near the mouth of the river is very narrow and 
frequently there is not enough land near the mouth 
to afford an adequate market for available water. 
Hence, to avoid the waste of water it is natural that 
some of it be diverted to an adjoining watershed 
or to certain parts of the Gulf Coast that are not 
in a river watershed.”136 One effect of separating 
the coastal basins is felt during the determination 
of both availability and need during the planning 
process. The coastal areas often include “major met-
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ropolitan and industrial areas” with “greater needs 
and limited availability.”137 If the coastal areas are 
excluded from the major river basins, more water 
becomes available in those basins for both diversion 
to the coastal areas and diversion to other basins.138

An interesting, and perhaps unintended, con-
sequence of Section 11.085(v) is the application of 
this section of the statute in relation to the amount 
of water authorized for exempt interbasin transfers. 
In the past, interbasin transfers were typically grant-
ed for the amount of water that could actually be 
used in the receiving basin, and under the current 
statute, non-exempt interbasin transfer applications 
must provide “[a] statement of each general cat-
egory of proposed use of the water to be transferred 
and a detailed description of the proposed uses and 
users under each category.”139

For exempt interbasin transfers, the applicant 
can request that the interbasin transfer apply to 
the water right’s total authorized diversion amount, 
even if not all of the water can be used to fill an 
identified need in the receiving basin.140 A conserva-
tion review, including assessment of consistency 
with the State and Regional Water Plans, is not 
required for these applications.141

Since the passage of Senate Bill 1, the TCEQ has 
approved twenty-four exempt interbasin transfers 
while approving only three nonexempt transfers.142 
Figure 1 illustrates the decline in the number of 
non-exempt transfers and the rise in the number 
of exempt transfers. This dichotomy would seem 
to contradict the assertion that the junior provision 
has the practical effect of preventing all interbasin 
transfers of water, but is instead designed to prevent 
specific transfers.

E. Proposed Interbasin 
Transfers from 2002 State 
and 2006 Regional Water 
Plans
Appendix C shows the location of existing in-

terbasin transfers in Texas. Appendix D shows the 
location of proposed interbasin transfers in Water 
for Texas–2002. In 2001, four of the sixteen water 
planning regions recommended major interbasin 
transfers that would generate additional surface 
water supplies of 2,444,000 acre-feet by 2050.143 The 
proposed transfers include transfer of both ground-
water and surface water.144 Some of the proposed 
major surface water transfers would be considered a 

new appropriation of water and the junior provisions 
of Senate Bill 1 would not apply, as a new appropria-
tion of water, the transferred water would be junior 
anyway.145 One strategy included in the 2002 Plan 
is the “Voluntary East Texas Surface Water Trans-
fers.”146 Due to an expected supply shortfall by 2050 
in Regions G and H not expected to be met from 
construction of additional storage reservoirs, the 
TWDB suggested the use of uncommitted East Texas 
water that would not be needed in the near future.147 
The TWDB proposed that the transfer of water from 
sources in the Neches River Basin (the Lower Nech-
es Valley Authority and Lake Eastex) and the Sabine 
River Basin (Sabine River Authority, Toledo Bend 
Reservoir) be crafted to meet local needs and to 
provide compensation for the originating basins.148 
These proposed transfers would be subject to the 
new requirements for interbasin transfers, includ-
ing the junior provision. Additionally, any of these 
transfers would have to mitigate for effects on the 
Sabine Lake bay and estuary system, identified as a 
concern in the East Texas Plan.149

The 2006 Adopted Regional Water Plans propose 
a number of interbasin transfers as strategies to 
meet the needs of populations that are expected 
to double in some areas over the next fifty years. 
Region C, which includes the Dallas-Fort Worth 
Metroplex and surrounding communities, recom-
mends a number of strategies that would require 
authorizations for interbasin transfers.150 Of Region 
C’s fifteen recommended strategies, ten require 
interbasin transfer authorizations. Of those ten, two 
already have authorization for interbasin transfers; 
six would require a new authorization, but would be 
junior because they are new appropriations of wa-
ter. One Region C strategy is to import water from 
Oklahoma. 

Whether the final strategy (transfer of water 
from Toledo Bend Reservoir) requires that the water 
right becomes junior depends on whether the strat-
egy contemplates interbasin transfer of currently 
authorized water from Toledo Bend, or whether the 
strategy contemplates use of water potentially autho-
rized under an amendment application for additional 
firm yield currently pending at the TCEQ.151 If the 
strategy contemplates the latter, the water would be 
junior because it is a new appropriation of water.

Despite the passage of Senate Bill 1, and in-
creased protections for basins of origin, conflicts 
between basins of origin and receiving basins still 
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exist. One example is the debate over the proposed 
Marvin Nichols Reservoir, located in the Sulphur 
River Basin and recommended as a water supply 
strategy for the Dallas Metroplex area in the Trinity 
River Basin.152 Two of the sixteen Regional Water 
Plans developed under Senate Bill 1 contain conflict-
ing recommendations over this reservoir and the 
potential interbasin transfer of its water. Region C 
recommends the construction of the reservoir as a 
strategy to meet future water needs, while Region 
D opposes the inclusion of this strategy. The Region 
D Plan states, “[i]t is the position of the North East 
Texas Regional Water Planning Group that Marvin 
Nichols 1 Reservoir should not be included in any 
2006 regional plan as a water management strategy 
and should not be included in the 2007 State Water 
Plan as a water management strategy.”153 As the 
TWDB has yet to complete the 2007 State Water 
Plan, resolution of the conflict between the two re-
gions is unknown at this time.

The 2006 Plan for Region H recommends sev-
eral interbasin transfers, noting that Region H’s de-
pendency upon the interbasin transfer of water. The 
Region H Plan also notes that reliability of the trans-
ferred water is dependant on the priority date and 
that transfers from a basin to its adjoining coastal 
basin are not considered an interbasin transfer.154 
This latter statement is inconsistent with the provi-
sions of Section 11.085(v) of the Texas Water Code, 
which exempt interbasin transfers from a basin to 
its adjoining coastal basin from some permitting 
requirements, but still requires a permit for those 
transfers.155

Two of the potentially non-exempt transfers 
proposed in the Region H Plan are the transfer of 
Trinity River water from the City of Houston to Gulf 
Coast Water Authority (Galveston County) in the 
San Jacinto-Brazos Coastal Basin, and the transfer 
of unused Trinity River Authority (TRA) supplies in 
Lake Livingston (Trinity River Basin) for use in Har-
ris County. Because the San Jacinto Brazos Coastal 
Basin is not an adjacent coastal basin to the Trinity 
River, Region H notes that the transfer to Gulf Coast 
Water Authority could be subject to the junior provi-
sions.156 Although not identified as an interbasin 
transfer in the Region H Plan, the TRA’s authoriza-
tion in Lake Livingston allows only for interbasin 
transfer to the TRA’s service area in the San Jacinto 
and Neches River Basins and the Trinity-Neches 
Coastal Basin.157 The list of authorized counties in 

TRA’s service area, as detailed in the amended cer-
tificate, does not include Harris County in the San 
Jacinto River Basin. This water (200,000 acre-feet) 
may also be subject to the junior provisions.

V.  Is there a Federal Role 

Looming in Texas Interbasin 

Transfers?

A. Sporhase v. Nebraska
Adversely affected parties may challenge unduly 

burdensome limitations on an interbasin transfer of 
surface water, specifically for industrial and agri-
cultural purposes, under the Commerce Clause. In 
1982, the U.S. Supreme Court held that the reciproc-
ity requirement of Nebraska statutory restriction 
on withdrawal of groundwater from any well within 
Nebraska intended for use in adjoining state violated 
the Commerce Clause by imposing impermissible 
burden on interstate commerce.158 The Court stated 
that the multi-state character of the Ogallala Aquifer 
confirmed the view that the federal government has 
a significant interest in conservation as well as in 
the fair allocation of this diminishing resource.159 
Furthermore, the Court found that Nebraska ground-
water is an article of commerce and holding other-
wise would eliminate Congress’ power to legislate in 
the area.160

While the dispute in this case related to the use 
of groundwater pumped in Nebraska to land owned 
in Colorado, the stated conclusion may easily be 
extended to water from Texas’ interstate rivers—the 
Rio Grande, the Pecos, the Canadian, the Red, the 
Sulfur, Cypress Creek and the Sabine. The interstate 
character of agricultural water use is clearly stated; 
little may be required to extend the application to 
industrial use. Because municipal water supply is 
commingled with water for industrial facilities, ex-
tension of the interstate reach is also probable.

Additionally, all Texas’ intrastate rivers flow 
into coastal waters of the Gulf of Mexico, affecting 
the productivity of fish, shellfish and wildlife, all of 
which enter interstate commerce. Read expansively, 
the Court’s decision may apply to all waters within a 
state that contribute to interstate commerce through, 
for example, the production of agricultural products 
sold across state lines. Thus, a challenger of severe 
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restrictions might establish a connection between 
those restrictions and the burden on interstate com-
merce.

B. Miccosukee Tribe v. South 
Florida Management District, 
Catskills Mountain Chapter 
of Trout Unlimited v. City of 
New York, and Friends of the 
Everglades v. South Florida 
Water Management District
While state law has historically been the domain 

of interbasin transfer regulation in Texas, develop-
ments with regard to the Federal Clean Water Act 
(CWA) in New York and Florida suggest that federal 
regulation may be looming. The Catskill Mountains 
Chapter of Trout Unlimited (Catskill) sued the City 
of New York (City) on March 31, 2000 alleging the 
that the City’s use of Shandaken Tunnel (Tunnel) 
without a permit violated the CWA.161 The City uses 
the Tunnel as part of its water management system 
that delivers drinking water to New York City and the 
surrounding area.162 Catskill alleged that the diversion 
was a discharge of pollutants in the form of suspend-
ed solids, turbidity, and heat into Esopus Creek.163

In Catskill I, the court of appeals determined 
that a State Pollutant Discharge Elimination System 
(SPDES) permit was necessary for this point source 
discharge and remanded the case back to the district 
court for further proceedings.164 On remand, the U.S. 
District Court issued an order requiring New York 
State Department of Environmental Conservation 
(NYSDEC) to make a determination on New York 
City Department of Environmental Protection’s 
(NYCDEP) application for a SPDES permit.165 In 
addition, the district court imposed a fine of over 
$5,000,000 for unreasonable delay in filing an appli-
cation for a permit.166 The NYCDEP appealed the dis-
trict court’s ruling, asserting that the water quality 
impacts from local government transfers of untreat-
ed, natural water do not require National Pollutant 
Discharge Elimination System (NPDES) permits.167 
In its most recent decision on the case, the Second 
Circuit upheld its earlier decision that the discharge 
requires a NPDES permit. However, the court re-
manded the case once again to the district court for 
a recalculation of the amount of damages.168

A similar case that could ultimately result in a 
federal role in intrastate interbasin transfers is Mic-
cosukee Tribe v. South Florida Water Management 

District.169 The issue in this case is whether a pump-
ing station in South Florida must obtain a NPDES 
permit to pump storm water runoff into the Florida 
Everglades through a pipe that would constitute a 
point source.170 The Florida Miccosukee Indian Tribe 
argued that an NPDES permit is needed to protect 
the wetlands from runoff that may contain contami-
nants from agriculture areas such as phosphorus 
from fertilizers.171

The South Florida Water Management District 
(SFWMD), which operates the pumping station, 
disagreed, explained that the pumping operation is 
not the actual source of the pollutants, and that it 
is only transferring water from one side of a levee 
to another.172 Therefore, the management district 
argued that although it conveys the water, it is not 
a discharger of polluted water subject to regulation 
under the CWA.173 In 2003, the Eleventh Circuit 
Court of Appeals upheld a district court ruling in fa-
vor of the Miccosukee Tribe, holding that the pump-
ing operators needed an NPDES permit because they 
were piping water with various pollutants into the 
Everglades.174 The SFWMD appealed the court of ap-
peals decision to the Supreme Court.175

A Supreme Court decision favoring the tribe 
could have set in motion a ripple effect, with impli-
cations to water managers throughout the nation, 
especially in western states where moving water to 
supply urban and other needs is a common practice. 
A broad court decision for the tribal position could 
add expense and complications to the process of 
transferring water. The Attorney General for the 
State of Colorado summarized the concern that the 
Miccosukee case has created in the West in an amic-
us brief filed with the Supreme Court: “At risk … is 
the continued ability to divert freely water from one 
basin for delivery in another basin in order to meet 
municipal, agricultural, and industrial demands.”176 
Colorado is particularly concerned that NPDES per-
mits could be required to transfer Colorado River 
water, which is naturally high in salinity and sedi-
ments, to receiving bodies.177

In an opinion delivered by Justice Sandra Day 
O’Connor, the Supreme Court remanded the case 
to the district court to consider whether the water 
conservation area and the canal used to transport 
the water are distinct.178 The Court explained that 
the point source does not to be the original source 
of the pollutant; rather it need only convey the pol-
lutant to navigable waters.179
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The Supreme Court rejected the water district’s 
argument that the CWA covers a point source only 
when pollutants originate from that source, not 
when pollutants originating elsewhere pass through 
the point source.180 If the district court decides the 
two are not distinct, then the water district will not 
need an NPDES permit.181 A third case has also been 
filed in Florida, Friends of the Everglades vs. South 
Florida Water Management District, (Friends) and is 
analogous to the Miccosukee case.182

Because of the Catskill, Miccosukee, and Friends 
cases, the U.S. Environmental Protection Agency 
(EPA) issued an agency interpretation on whether 
the movement of pollutants by a water transfer from 
one navigable water to a separate one is the “addi-
tion” of a pollutant requiring an NPDES permit.183 
According to the EPA, several provisions of the CWA 
indicate Congress’ intent that the states regulate 
these transfers outside of the federal NPDES pro-
gram.184

VI.  Conclusions

Who wins and who loses, with regard to inter-
basin transfers in Texas? Historically, a significant 
portion of the state’s population has not chosen to 
settle and live in those regions in East Texas where 
water is most abundant. The availability of water 
has not produced unusually rapid growth in the im-
mediate vicinities of reservoirs with surpluses. Peo-
ple tend to congregate where jobs and a wide range 
of possible life styles are available. The survival and 
growth of Texas’ major population centers—Dallas, 
Fort Worth, Houston, and San Antonio—as well as 
other concentrations of people, such as El Paso, 
Lubbock, and Corpus Christi, require these cities 
to seek water from sources outside their immediate 
geographic areas.

The possibility of water shortages during 
droughts less severe than the Drought of Record, 
potentially affecting supplies for Dallas-Fort Worth, 
Houston, and San Antonio, has been known for at 
least forty years and has not reduced the popula-
tions in these areas. Without access to available sup-
plies of surface water in other basins, these major 
cities will be pitted against their smaller neighbors 
in the competition for water. The limited political 
and financial resources of these smaller neighbors 
cannot match the ability of the major cities to com-
pete for finite regional surface and groundwater 

resources over the long-term. Although safeguards 
prevent water-rich areas from becoming water-short 
areas for new interbasin transfers, existing interba-
sin transfers should also be cognizant of this issue. 
Additionally, the least expensive source of additional 
water for the major cities of Texas is increasingly 
less likely to be the source that balances the needs 
of the environment with human needs. The State’s 
approach should be even-handed in these matters 
and benefit the public as a whole.

Water, like food, clothing, energy, building 
materials, and practically everything else used 
within cities, must be obtained from outside of cit-
ies. However, when it comes to water, the reaction 
is often emotional, which transcends cultures, and 
this does not occur with the free exchange of other 
commodities. A study of Chinese water transfers 
indicated, the concerns felt in many basins of origin 
across Texas are not unique: “public sentiment, for 
whatever reasons, often seems to be strongly against 
water exports and this concern, not surprisingly, is 
reflected in the political process. This may perhaps 
be explained by the ‘water is different’ syndrome 
and in all probability is unlikely to change in the 
near future.”185

A total of six million acre-feet of surface water 
has been authorized for transfer from one basin to 
another in Texas (Appendix A), although the actual 
amount being transferred is much less. According 
to the Texas Water Development Board in 1997, 
20-25% of total surface water use in Texas was 
supplied through interbasin transfers, primarily to 
major metropolitan areas.186 Therefore, the existing 
water needs of many Texans are not met without at 
least the current diversions of surface water from 
one basin to another.

Senate Bill 1 has created impediments to many 
potential new surface water interbasin transfers 
thereby resulting in growing pressures to make up 
for the lack of access to surface water by trans-
fers of groundwater. In response to this pressure, 
groundwater policy is undergoing a rapid evolu-
tion. Meanwhile, because of the recommendation 
of projects involving interbasin transfers in Water 
for Texas-2002, instream flow and bay and estuary 
inflow policy is undergoing its own rapid evolution, 
progressing from the days when such flows were 
characterized by as “unused” or “waste.”

While 1900 - 1985 could be described as the 
period of water development in Texas, 1985 to the 
present may be described as the period of water 
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reallocation (Appendix E). The major differences 
between the two eras are the decline in funding for 
new supplies of water, the shift in water once used 
for agriculture to municipal and industrial water 
use, and the rise of the environmental movement. 
The regional concerns regarding the transport of sur-
face water, (and now more frequently groundwater) 
across the state are persistent. However, even as 
funding for the development of new water supplies 
has waned, interbasin transfers of surface water 
are likely to continue to play a role in water supply 
in Texas. How great a role interbasin transfers play 
will be dependent upon the degree of interregional 
cooperation within Texas on water issues, the grow-
ing concentration of political power in urban areas, 
and of course, money. Ultimately, it is the return 
of cyclical drought to Texas, which will decide how 
interbasin transfer policy continues to evolve.

VII.  Appendices

A. Details of Approved Interbasin 
Transfers in Texas

B. Major Texas Groundwater 
Transfer Projects and 
Proposed Projects Over 
10,000 Acre-Feet/Yr 

C. Map of Existing Interbasin 
Transfers in Texas 

D. Map of Proposed Interbasin 
Transfers in Texas

E. Chronology of Events 
Regarding Texas Interbasin 
Transfers
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Appendix B: Major Texas Groundwater Transfer Projects and Proposed 
Projects Over 3,000 Acre-Feet/Yr (Potential Destination or End User, 

Volumes and Initiation Date for Project are Noted if Available)

1. Mesa Water, Inc. transfer from Ogallala Aquifer in Roberts County to El Paso, San Antonio, or Dallas - 
200,000 acre-feet per year (acft/yr) (1999).

2. City of Amarillo from Ogallala Aquifer in Roberts County (1999).
3. Layne Water Development from Burleson, Lee and Milam Counties - 31,000 – 50,000 acft/yr (2003, started 

with Metropolitan Water Company in 1999).
4. Alcoa and San Antonio Water System (SAWS) from Simsboro Aquifer (a unit of Carrizo-Wilcox Aquifer) in 

Bastrop, Lee and Milam Counties to Bexar County – 90,000 acft/yr. (1999).
5. Schertz-Seguin Local Government Corporation transfer to Guadalupe County from Guadalupe and Gonzales 

County from the Carrizo-Wilcox Aquifer – eventually 25,000 acft/yr (1999).
6. Edwards Aquifer in Uvalde County transfer to the SAWS in Bexar County – 80,000 acft/yr (2001).
7. Grass Valley Partners in Eastern Kinney County transfer from Edwards Aquifer to Bexar County or Laredo 

– 30,000 acft/yr (2001).
8. Native Valley Alliance (via WaterTexas) Edwards – Edwards-Trinity Aquifer transfer from Kinney County to 

San Antonio, Laredo, or Eagle Pass - 31,000 to 45,000 acft/yr originally, but now 20,000 acft/yr (2001).
9. American PureTex Water Corp from Brazos River Alluvium in Austin, Colorado, and Wharton Counties to 

Houston and San Antonio – 500,000 acft/yr, although information the company website previously indi-
cated that the total could be 784,000 acft/yr (2002).

10. Brazos Valley Water Alliance from Simsboro Aquifer in Milam, Burleson, Robertson and Brazos Counties 
– 100,000 acft/yr (2002).

11. Magellan Water Company from Carrizo-Wilcox Aquifer to Williamson County - amount unspecified (2002).
12. Rio Nuevo from West Texas Bolsons beneath General Land Office lands in Far West Texas - 50,000 acft/yr 

(2002).
13. El Paso Water Utilities from Capitan Reef Aquifer in Hudspeth County - 15,000 acft/yr (2003).
14. Goliad Sands Ltd. from Refugio and Bee Counties to San Patricio County – 11,200 acft/yr (2003).
15. Sustainable Water Resources LLC (formerly WaterTexas) from Simsboro portion of Carrizo-Wilcox Aquifer 

north of Interstate Highway (IH) 10 and east of IH 35 to the IH 35 and State Highway 130 corridors – at 
least 30,000 acft/yr (2003).

16. Dell Valley Water Rights Owners from Bone Spring-Victorio Peak Aquifer to El Paso Water Utilities – 63,000 
acft/yr (2004).

17. Texas Mountain Canyon Water Association from “Hovey Trough” southwest of Fort Stockton - 41,000 to 
110,000 acft/yr (2004).

18. Hays-Caldwell Carrizo Water Supply Project consisting of Cities of San Marcos, Kyle, Lockhart and the Can-
yon Regional Water Authority from the Carrizo-Wilcox Aquifer in Gonzales, Guadalupe, Bastrop and Fayette 
Counties – 30,000 acft/yr (2004).

19. Canadian River Municipal Water Authority to Amarillo, Lubbock and other cities in the Panhandle – 50,000 
acft/yr (pre-1999, project online in 2001, more water purchased in 2005).

20. SAWS from Carrizo-Wilcox Aquifer in Wilson County to Bexar County – 11,000 acft/yr (2005).
21. SAWS from Carrizo-Wilcox Aquifer in Gonzales County to Bexar County – 30,000 acft/yr (2005).
22. SAWS brackish groundwater desalination of the Carrizo-Wilcox and Edwards Aquifer in Atascosa County 

- 10,000 acft/yr (2005).
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Appendix C: 2002 Map of Existing Interbasin Transfers and regional 
Water Planning Areas in Texas
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Appendix D: Water for Texas 2002: Proposed Interbasin Transfers
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Appendix E: Chronology of Events Regarding Interbasin Transfers

1900 First interbasin transfer occurs when 168,000 acre-feet/year is transferred from the Colorado River 
Basin to the Lavaca River Basin

 
1904 Constitutional amendment authorizes public development of water resources
 
1913 Burgess Glasscock Act recognizes interbasin transfers of water
 
1917 Constitutional amendment makes conservation and development of natural resources a public right 

and duty
 
1949 U.S. Bureau of Reclamation (USBR) began the first federal effort to plan development of Texas 

water resources
 
1953 “Water Supply and the Texas Economy” published by the USBR as a result of a 1949 study, recom-

mended construction of a water supply canal from the Sabine River to the Lower Rio Grande Val-
ley

 
1947 – 1957 Statewide Drought of Record
 
1955 Due to favorable reception of “Water Supply and the Texas Economy”, the USBR begins an in-

vestigation to formulate a plan acceptable to Texas and identify features of the plan that could be 
constructed under federal reclamation laws (Texas Basins Project)

 
1957 Texas Water Development Board (TWDB) created, constitutional amendment authorizes TWDB to 

administer Water Development Fund
 
1958 Senator Lyndon Johnson creates the United States Study Commission
 
1961 U.S. Study Commission draft report published, water rich areas oppose transfers to water poor 

areas
 
1961  TWDB publishes A Plan for Meeting the 1980 Water Requirements of Texas
 
1962 U.S. Study Commission Plan adopted, included interbasin transfers
 
1964 Texas Basins Project study completed, included interbasin transfers
 
1965 State water planning bill and constitutional amendment increasing Water Development Fund 

passed both included 50 year protection for basins of origin (SJR No. 19, 59th Regular Session of 
the Texas Legislature)

 
1966 City of San Antonio vs. Texas Water Commission, Texas Supreme Court addressed transbasin di-

versions (interbasin transfers) and created a balancing test
 
1966 Voters approve constitutional amendment to increase Water Development Fund including the limi-

tation on Interbasin transfers
 
1967 Water Rights Adjudication Act passed
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1968 TWDB publishes The Texas Water Plan that includes massive interbasin transfers through the 
Texas Water System

 
1977 TWDB water plan published but not adopted
 
1982 Sporhase v. Nebraska, state imposed restrictions on interbasin transfers could be invalid based on 

the Commerce Clause of the U.S. Constitution
 
1984 TWDB publishes Water for Texas, a Comprehensive Plan for the Future
 
1985 Constitutional amendment adding a Water Development Special Fund, included 50 year protection 

for basins of origin
 
1990 TWDB publishes Water for Texas, Today and Tomorrow
 
1991 Legislation passed removing 50-year protection for basins of origin from the planning statute
 
1992 TWDB publishes Water for Texas, Today and Tomorrow, Recommendations for the 1992 Update of 

the Texas Water Plan
 
1992 – 1998 TWDB begins Trans-Texas Water Program “to identify the most cost-effective and environmentally 

sensitive strategies for meeting the current and future water needs of Southeast, South-Central, 
and West-Central Texas”

 
1997 TWDB publishes Water for Texas, the last plan compiled solely by the TWDB
 
 Senate Bill 1 passes significantly increasing the requirements for interbasin transfer applications 

and adding the junior water rights provision
 
1999 – 2005 Numerous attempts to repeal or modify junior water rights provision through the Texas Legisla-

ture
 
2000 – 2005 Federal litigation in Florida and New York seek to require Clean Water Act Sec. 402 National Pollu-

tion Discharge Elimination System (NPDES) permits for water transfers
 
2001 Guadalupe – Blanco River Authority (GBRA), San Antonio Water System (SAWS), San Antonio 

River Authority (SARA) sign agreement to bring Guadalupe River water to San Antonio through the 
Lower Guadalupe Water Supply Project (LGWSP)

 Regional Water Plans based on Senate Bill 1 published
 
 TWDB publishes Water for Texas 2002 compiling the 2001 Regional Water Plans into a statewide 

plan
 
2004 Conflict between Regional planning groups over interbasin transfers from East Texas to Dallas Me-

troplex
 
2005 SAWS withdrawal from LGWSP, in part because of issues relating to whether or not the project 

contemplated an interbasin transfer
 
2005 Second round of draft regional water plans completed



158 ST. B. TEX. ENVTL. L.J. vol. 36; Spring 2006
❖

Endnotes

1  LOWELL, PERCIVAL, MARS 15 (Kessinger Publishing LLC 
2004) (Houghton-Mifflin 1895).

2  Id. at 42.

3  GEO-MARINE, INC., FINAL REPORT: POTENTIAL AQUATIC ECOLOGI-
CAL IMPACTS OF INTERBASIN WATER TRANSFERS IN THE SOUTHEAST, 
WEST-CENTRAL, AND SOUTH-CENTRAL STUDY AREAS at p. II-3 
(1996). (Prepared for the Texas Water Development 
Board, Texas Parks and Wildlife Department, Texas 
Natural Resource Conservation Commission, and the 
U.S. Army Corps of Engineers)(herinafter GEO-MARINE, 
INC.).

4  Interbasin transfers to and from the Rio Grande Basin 
are excluded from this analysis. In general, water 
rights in the Rio Grande Basin are not administered in 
accordance with the prior appropriation doctrine but 
are allocated based in part on equitable apportionment 
pursuant to State of Texas v. Hidalgo County WCID No. 
18, 443 S.W. 2d 728 (Tex. Civ. App.—Corpus Christi, 
1969, writ ref’d n.r.e) and are also subject to treaties 
between the United States and Mexico. 

5  Memorandum from Suzanne Schwartz & Bill Mullican, 
Texas Water Development Board, Briefing and Discus-
sion on Interbasin Transfer Issues (Nov. 9, 2004) at 1 
(herinafer Schwartz & Mullican Memo).

6  GEO-MARINE, INC., see supra note 3, at II-2.

7  30 TEX. ADMIN. CODE § 295.13 (West 2005) (Interbasin 
Transfers)(herinafter Interbasin Rules).

8  TEX. WATER CODE ANN. § 16.051(c) (Vernon 2005).

9  See Interbasin Rules, supra note 7.

10  TEXAS WATER DEVELOPMENT BOARD, WATER FOR TEXAS, 14 
Trans-Texas Water Program. Questions and Answers 
Trans-Texas Water Program (1996).

11  GEO-MARINE, INC., supra note 3, at xix.

12  Id. at xxviii.

13  Id.

14  See TEXAS WATER DEVELOPMENT BOARD, WATER FOR TEXAS 
2002 13 (2002).

15  OLEN PAUL MATTHEWS, JUDICIAL RESOLUTION OF TRANSBOUNDARY 
WATER CONFLICTS, 30 WATER RESOURCES BULLETIN No. 3, 375-
383 (June 1994).

16  Id.

17  See TEX. WATER CODE ANN. § 11.085(v) (Vernon 2005). 

18  Tex. Comm’n Envtl. Quality, Water Rights Permitting 
Section http://www.tceq.state.tx.us/ permitting/wa-
ter_supply/water_rights/permits.html (last visited 
Aug. 31, 2006) (herinafter TCEQ Water Rights Web-
site). Information regarding the numbers of interbasin 
transfers and the specific authorizations is based on a 
compilation of all permits authorizing interbasin trans-
fers. This same information is also contained in an ex-
cel spreadsheet created and maintained by the TCEQ.

19  These numbers include 11 rights owned by the Brazos 
River Authority (BRA) that authorize use in the San 
Jacinto-Brazos Coastal Basin of Brazos River water 
released from BRA’s system reservoirs. The diversion 
from the Brazos River of a specified maximum amount 
of released water from all system reservoirs is then 
authorized under a separate certificate. 

20  KATHY ALEXANDER MARTIN, TEX. COMM’N ON ENVTL. QUALITY, 
WATER SUPPLY DIVISION. The figures presented in this 
paper are based on a database created by Kathy Alex-
ander Martin using the TCEQ spreadsheet referenced 
supra note 18. It should be noted that the 1913 Act in-
cluded provisions that allowed for existing water users 
to record a certified filing for one year after the date of 
the act (which was later extended another year). There-
fore, water amounts included in the pre-certified filing 
category include some with priority dates subsequent 
to 1913, but based on certified filings. These figures do 
not include 4,209,000 acre-feet of water authorized for 
municipal and industrial use by Certificate of Adjudica-
tion 11-5334, as amended. The authorized diversion 
points for this water right, owned by Dow Chemical 
Company, lie on a bay of the Gulf of Mexico and even 
though the amendment, granted in 2004 authorizes 
use of the water in two basins and two coastal basins, 
this is not considered an interbasin transfer of water 
because the bay is not part of a defined river basin.

21  Act of April 9, 1913, 33rd Leg., R.S., ch. 171, 1913 Tex. 
Gen. Laws 358, amended by Act of June 19, 1997, 75th 
Leg., R.S., ch. 1010, § 2.08, 1997 Tex. Gen. Laws 3621.

22  Id.  

23  Id.

24  TEX. CONST. art. XVI, § 59 interp. commentary (Vernon 
2003).

25  TEX. CONST. art. XVI, § 59.

26  Id. 

27  Id.

28  The volume of water by use type was based on the ac-
tual use of the water when the interbasin transfer was 
authorized. After the passage of Senate Bill 1 of 1997, 



ST. B. TEX. ENVTL. L.J. vol. 36; Spring 2006 159 
 ❖

some water rights were amended to authorize multiple 
uses of the authorized amount of water. For purposes 
of this analysis, any authorization for multiple pur-
poses of use that included municipal use as a purpose 
of use was included in the category “multiple.” The 
category “other” includes water authorized for irriga-
tion and industrial use and for wetland enhancement. 
See also supra note 20 for a discussion of how certified 
filings were counted for purposes of this analysis.

29  Act of March 19, 1889, 21st Leg., ch. 88, 1889 Tex. Gen. 
Laws 100; Act of March 9, 1895, 24th Leg., ch. 21, Tex. 
Gen. Laws 21; Act of April 9, 1913, 33th Leg., ch. 171, 
Tex. Gen. Laws 358. 

30  See TEX. WATER CODE ANN. § 11.301-02 (Vernon 2005).

31  Modified Findings and Conclusions Defining the City of 
Austin’s Water Rights. Attachment No. 2 to Judgment 
in Cause No. 115, 414-A-1.

32  DONALD A. WILHITE, A METHODOLOGY FOR DROUGHT PREPARED-
NESS, 13 NATURAL HAZARDS 229–252 (1996). Variations 
in drought magnitude and duration result from dif-
ferences in the large-scale patterns of atmospheric 
circulation, and interactions between the atmosphere 
and oceans which alter regional precipitation patterns 
from decades to centuries; See also CONNIE WOODHOUSE 
& JONATHON OVERPECK, 2000 YEARS OF DROUGHT VARIABILITY 
IN THE CENTRAL UNITED STATES, 79 BULLETIN OF THE AMERICAN 
METEOROLOGICAL SOCIETY no. 12, 2708 (1998).

33  FELIX KOGAN, ADVANCES IN USING NOAA POLAR-ORBITING 
SATELLITES FOR GLOBAL DROUGHT WATCH, 7 DROUGHT NETWORK 
NEWS no. 3, 15-20 (1995); See also G.O.P Obasi, WMO’s 
role in the International Decade for Natural Disaster 
Reduction, 75 BULLETIN OF THE AMERICAN METEOROLOGICAL 
SOCIETY 1661 (1994).

34  ROBERT L. LOWRY, JR., A STUDY OF DROUGHTS IN TEXAS, TEXAS 
BOARD OF WATER ENGINEERS BULLETIN 5914, 1 (1959).

35  ROBERT RIGGIO, GEORGE BOMAR & THOMAS LARKIN, TEXAS 
DROUGHT: ITS RECENT HISTORY 58 (Texas Water Commis-
sion 1987).

36  Id. at 61.

37  Id.

38  R.L. NACE & E.J. PLUHOWSKI, DROUGHT OF THE 1950’S WITH 
SPECIAL REFERENCE TO THE MIDCONTINENT 81, Geological 
Survey Water-Supply Paper 1084, (Geological Survey, 
United States Department of the Interior, United States 
Government Printing Office 1965).

39  See LOWRY, supra note 34 at 46-48.  (Data collected from 
the State Health Department is included in Tables 11, 
12 and 14).

40  See LOWRY, supra note 34 at 42. (Table 9, figures based 
on a comparison of maximum storage preceding the 
drought to the minimum storage after the drought. For 
example, storage in Bridgeport/Eagle Mountain was 
reduced 87%, Possum Kingdom 61% and Lakes Travis 
and Buchanan 62%).

41  See LOWRY, supra note 34 at 49.

42  Id. at 49-50.

43  Id. at 53.

44  TODD H. VOTTELER, WATER FROM A STONE: THE LIMITS OF THE 
SUSTAINABLE DEVELOPMENT OF THE TEXAS EDWARDS AQUIFER 
(May 2000) (unpublished Ph.D. Dissertation, South-
west Texas State University) (on file with author).

45  TEXAS DEP’T OF WATER RESOURCES, GP-4-1, WATER FOR TEXAS 
1984: Technical Appendix, Volume 2, II-1, (1984).

46  Bureau of Reclamation, U.S. Dep’t of the Interior, 
History of Reclamation Power, http://www.usbr.gov/
power/WHO/history.html (Revised October 5, 2004) 
(last visited August 21, 2006).

47  U.S. BUREAU OF RECLAMATION, U.S. DEP’T OF THE INTERIOR, 
TEXAS BASINS PROJECT 2, (1964).

48  Id. at 2-3.

49  Pub. L. No. 85-843, 72 Stat. 1058 (1958).

50  85 CONG. REC. S14,18061 (daily ed. Mon. Aug. 18, 1958) 
(Statement of Senator Johnson). 

51  U.S. STUDY COMMISSION, A REPORT TO THE PRESIDENT AND TO 
CONGRESS BY THE UNITED STATES STUDY COMMISSION ON THE 
NECHES, TRINITY, BRAZOS, COLORADO, GUADALUPE, SAN ANTO-
NIO, NUECES, AND SAN JACINTO RIVER BASINS AND INTERVENING 
AREAS, Part I, 2-3 (1962).

52  Id.

53  Id.

54  U.S. STUDY COMMISSION, A REPORT TO THE PRESIDENT AND TO 
THE CONGRESS, Report of the Commissioner, Part I, 5 
(1961).

55  Letter from Price Daniel, Governor of Texas, to George 
Brown, Dec. 12, 1961. (Views, Comments, and Recom-
mendations of the Board of Water Engineers on the 
Proposed Report of the U.S. Study Commission-Texas, 
Submitted to Governor Price Daniel, December 4, 1961, 
p. 1. These views were transmitted by the Governor to 
George Brown under letter dated December 12, 1961, 
with the statement, “I hereby adopt these as my views 
and comments on the proposed report.”)



160 ST. B. TEX. ENVTL. L.J. vol. 36; Spring 2006
❖

56  Board of Water Engineers, Comments of the State Agen-
cies, Political Subdivisions (River Authorities and Con-
servation Districts) and others on the Proposed Report 
of the U.S. Study Commission-Texas 16b-16c (1961).

57  Id. at 21.

58  Id. at 27.

59  Id. at 6.

60  Id.

61  Id.

62  Id.

63  U.S. BUREAU OF RECLAMATION, U.S. DEP’T OF THE INTERIOR, 
THE REPORT OF THE U.S. STUDY COMMISSION-TEXAS, PART I, 
THE COMMISSION PLAN, A REPORT TO THE PRESIDENT AND TO 
CONGRESS BY THE UNITED STATES STUDY COMMISSION ON THE 
NECHES, TRINITY, BRAZOS, COLORADO, GUADALUPE, SAN ANTO-
NIO, NUECES, AND SAN JACINTO RIVER BASINS AND INTERVENING 
AREAS 2-3 (1962); see also, U.S. Bureau of Reclama-
tion, U.S. Dep’t of the Interior, Texas Basins Project 2 
(1964). 

64  U.S. BUREAU OF RECLAMATION, U.S. DEP’T OF THE INTERIOR, 
THE REPORT OF THE U.S. STUDY COMMISSION-TEXAS, PART I, 
THE COMMISSION PLAN, A REPORT TO THE PRESIDENT AND TO 
CONGRESS BY THE UNITED STATES STUDY COMMISSION ON THE 
NECHES, TRINITY, BRAZOS, COLORADO, GUADALUPE, SAN ANTO-
NIO, NUECES, AND SAN JACINTO RIVER BASINS AND INTERVENING 
AREAS 2-3 (1962).

65  Id. at 1, 3. 

66  Id. at 1, 9.

67  TRINITY RIVER AUTHORITY OF TEXAS, TRINITY RIVER BASIN MAS-
TER PLAN 10 (2003).

68  TEXAS WATER DEVELOPMENT BOARD, TEXAS WATER PLAN 
(1977).

69  TEXAS BOARD OF WATER ENGINEERS. A PLAN FOR MEETING THE 
1980 WATER REQUIREMENTS OF TEXAS (1961); TEXAS WATER 
DEVELOPMENT BOARD, WATER FOR TEXAS, A COMPREHENSIVE 
PLAN FOR THE FUTURE (1984); TEXAS WATER DEVELOPMENT 
BOARD, WATER FOR TEXAS TODAY AND TOMORROW (1990); 
TEXAS WATER DEVELOPMENT BOARD, WATER FOR TEXAS TODAY 
AND TOMORROW, RECOMMENDATIONS FOR THE 1992 UPDATE OF 
THE TEXAS WATER PLAN (1992); TEXAS WATER DEVELOPMENT 
BOARD, WATER FOR TEXAS (1997); TEXAS WATER DEVELOPMENT 
BOARD, WATER FOR TEXAS-2002 (2002).

70  TEXAS BOARD OF WATER ENGINEERS. A PLAN FOR MEETING THE 
1980 WATER REQUIREMENTS OF TEXAS 19 (1961).

71  Id. at 24.

72  Id. at 26.

73  GOLD V. SANDERS & STUART LONG, 12 TEXAS WATER REPORT, 
no. 30 (1965).

74  Joe G. Moore, Jr., unpublished draft manuscript, on file 
with authors.

75  CORWIN W. JOHNSON, TRANSBASIN DIVERSIONS. The University 
of Texas School of Law, Water Law Conference at 117 
(1966). 

76  TEX. CONST. art. III, § 49-c.

77  TEX. CONST. art. III, § 49-d.

78  See id.

79  Id.

80  Act of June 1, 1965, 59th Leg., R.S. ch. 297, § 2, 1965 
Tex. Gen Laws 587, 588, repealed by Act of August 
31, 1981, 67th Leg. R.S., ch. 606, § 2, 1981 Tex. Gen. 
Laws 2399, 2400. ([The TWDB] shall not prepare or 
formulate a plan which contemplates or results in the 
removal of surface water from the river basin of origin 
if the water supply involved will be required for reason-
ably foreseeable water supply requirements within the 
river basin of origin during the next ensuing 50-year 
period, except on a temporary, interim basis).

81  JOHN GRONOUSKI, & ERNEST T. SMERDON, TEXAS WATER MAN-
AGEMENT ISSUES, POLICY RESEARCH PROJECT REPORT NO. 77 
205 (Lyndon B. Johnson School of Public Affairs, The 
University of Texas at Austin 1987).

 The present prohibition against the export of 
water from a basin of origin when its fifty-year 
future needs are not assured needs to be modi-
fied to provide more flexibility. Management 
schemes that involve adjacent basins operating 
cooperatively will lead to transfers of water both 
ways at different times, depending on which 
basin’s supply is suffering the most in a given 
year. Over time both basins will benefit. The 
flexibility that will permit adoption of such 
measures should be available. As indicated in 
Chapter II, the Sabine River Authority states 
that such transfers are feasible and could be 
beneficial in its area.

82  Statement by Joe G. Moore, Jr., Concerning Senate Bill 
1 and House Bill 5, 75th Legislature, Regular Session, 
(on file with authors), March 6, 1997, pp. at 3-4. Pro-
fessor Moore was intimately involved in negotiating the 
1965 constitutional and statutory language in both the 
Senate and the House.

83  TEX. CONST. art III, § 49(d)(3). 

84  Id.



ST. B. TEX. ENVTL. L.J. vol. 36; Spring 2006 161 
 ❖

85  Act of June 17, 1965, 59th Leg., R.S., ch. 569, § 3, 1965 
Tex. Gen Laws 1246-7 (Tex. Rev. Civ. Stat. Ann. Art. 
8290-9), Repealed by Act of June 15, 1991, 72nd Leg., 
R.S., ch. 516, § 10, 1991 Tex. Gen. Laws 1797.

86  TEXAS WATER DEVELOPMENT BOARD. THE TEXAS WATER PLAN 1 
(1968). 

87  Id. at 13.

88  Id. at 14.

89  Id.

90  Joe G. Moore, Jr., Texas Water Resource Policy and 
Planning, 1965—2000 at 8, Conference, Water for Texas: 
2000 & Beyond (2000).

91  TEXAS WATER DEVELOPMENT BOARD. THE TEXAS WATER PLAN 
I-9 through I-14 (1968); Joe G. Moore, Jr., Texas Water 
Resource Policy and Planning, 1965—2000 at 11-12, 
Conference, Water for Texas: 2000 & Beyond (2000) 
(herinafter Moore).

92  See Moore, supra note 91 at 12.

93  See id. at 13.

94  See id. at 13. 

95  See id. at 13; BUREAU OF RECLAMATION, U.S. DEPARTMENT OF 
THE INTERIOR, WEST TEXAS AND EASTERN NEW MEXICO IMPORT 
PROJECT: EXECUTIVE SUMMARY 154, 156 (1973).

96  City of San Antonio v. Texas Water Comm’n, 407 
S.W.2d 752, 758 (Tex. 1966).

97  Id. at 757.

98  See id. at 759.

99  TEX. WATER CODE ANN. § 11.085(f) (Vernon 2005).

100  TEX. WATER CODE ANN. § 11.085(d) (Vernon 2005).

101  TEX. WATER CODE ANN. § 11.085(b) (Vernon 2005).

102  TEX. WATER CODE ANN. § 11.085(k)(1), (k)(2)(A-D) (Ver-
non 2005).

103  TEX. WATER CODE ANN. § 11.085 (k)(2)(E), (k)(2)(F)-
(k)(3) (Vernon 2005); see also, Resource Economics, 
Inc., Third Party Compensation for Interbasin Trans-
fers of Water in Texas: Alternatives for Funding and 
Payment (1999) available at http://www.twdb.state.
tx.us/RWPG/rpgm_rpts/98483269.pdf.

104  See TEX WATER CODE ANN § 11.085(l) (Vernon 2005) 
(codification of the balancing test of City of San Anto-
nio v. Texas Water Commission). 

105  Statement by Joe G. Moore, Jr., Concerning Senate Bill 
1 and House Bill 5, 75th Legislature, Regular Session, 
(on file with authors), March 6, 1997, p. 10-11.

 In the proposed amendment to Section 11.085 
[Senate Bill 1] . . . the procedural and substan-
tive requirements for interbasin transfers are 
so detailed . . . as to prevent or substantially 
restrict any such transfer. Almost certainly, 
any early applications for significant transfers 
will be in the courts for five to 10 years at a 
minimum. The factors to be considered by the 
Texas Natural Resource Conservation Com-
mission [TCEQ] surpass those contained for 
environmental impact statements under the 
National Environmental Policy Act. For any 
transfers into, or out of, the interior river basins 
such as the Neches, Trinity, Brazos, Colorado, 
Guadalupe - Blanco, San Antonio and Nueces, 
the analysis encompasses massive stretches 
of geography and major metropolitan centers. 
Meeting these requirements will substantially 
enrich lawyers and consultants in a plethora 
of specializations just to generate the reports 
to comply with the analyses required. Double 
or multiple sets of lawyers and experts to rep-
resent those who favor, and those who oppose, 
the proposed transfer will create mountains of 
testimony if any applicant has the money and 
the fortitude to initiate the process. 

106  TEX. WATER CODE ANN. § 11.085 (s-t) (Vernon Supp. 
2005).

107  See Schwartz & Millican Memo, supra note 5.

 [P]rior to passage of Senate Bill 1 (S.B. 1) there 
were 155 approved interbasin transfer (IBT) 
permits. Since then, only one new IBT has been 
approved. This reduction is often attributed to 
S.B. 1’s more stringent IBT review standards 
coupled with its imposition of junior priority 
dates on all but a limited number of exempt 
IBT amendments … The issue of priority is of 
importance because Texas uses a “first in time 
first in right,” or prior appropriation doctrine for 
surface water allocation. This doctrine gives the 
person with the earliest priority date the right 
to call on the use of the water first. Thus all 
water rights granted before the IBT have a right 
to use the water first. The junior priority provi-
sion … may impact a water right holder seeking 
to amend an existing water right to add an IBT, 
since the junior priority provisions means the 
IBT could not obtain the priority date of the 
original right.



162 ST. B. TEX. ENVTL. L.J. vol. 36; Spring 2006
❖

108  Id.

109  Id.

110  Letter from Walter Mischer, Chairman of the Transpor-
tation and Infrastructure Advisory Committee, Greater 
Houston Partnership at 2-4, (Apr. 17, 2004). (Support 
of State Legislation Regarding Interbasin Transfers).

111  Id.

112  TEX. WATER CODE ANN. § 11.027 (Vernon 2005).

113  Timothy Brown, A Problem Resolved? Texas Water Law 
Institute, at 15-17 (1997).

114 American PureTex Water, http://www.puretexwater.
com/press.html (last visited August 21, 2006). 

115  Mike Barnett, Water: Interbasin Transfers a Difficult Is-
sue 1, TEXAS AGRICULTURE (2000).

116  Id.

117  Id. at 2.

118  Id. at 2.

119  Senate Document No. 111, Major Texas River Basins, 
85th Congress, 2d Sess. 5 (1958); see also Texas Board 
of Water Engineers. A Plan for Meeting the 1980 Water 
Requirements of Texas (1961).

120 Guadalupe-Blanco River Authority, GBRA Moves to 
Secure Water Supply to Region, GUADALUPE-BLANCO RIVER 
AUTHORITY NEWS at 2 (2001); Guadalupe-Blanco River Au-
thority, Water Supply and Delivery Agreement Among 
Guadalupe-Blanco River Authority, San Antonio Water 
System and San Antonio River Authority (May 10, 
2001) (on file with author) [hereinafter 2001 Water 
Supply and Delivery Agreement].

121  South Central Texas Regional Water Planning Group, 
South Central Texas Regional Water Plan, Vol. I, § 5.2.3 
(Jan. 2001).

122  Id. 

123  2001 Water Supply and Delivery Agreement; see supra 
note 123 § 5.2.3.

124  Id.

125  Letter from Tommy Knowles, Deputy Executive Admin-
istrator, TWDB, to Evelyn Bonavita, Chairwoman and 
Greg Rothe 3 (Mar. 28, 2001) (on file with author).

126  SOUTH CENTRAL TEXAS REGIONAL WATER PLANNING GROUP, 
SOUTH CENTRAL TEXAS REGIONAL WATER PLAN, Vol. I, (Jan. 
2001) [hereinafter Regional Water Plan]. Attachment 
D, Discussion of Lower Guadalupe River Diversions 
(SCTN-16).

127  Id. 

128  TATE DALRYMPLE ET AL, MAJOR TEXAS FLOODS OF 1936, Water 
Supply Paper 816, U.S. Geological Survey (1937), 1937; 
see also Texas Board of Water Engineers. A Plan for 
Meeting the 1980 Water Requirements of Texas 145, 
151 (1961).

129  C.E ELLSWORTH, SUMMARY OF RECORDS OF SURFACE WATERS 
OF TEXAS, 1898-1937 116, 125 (U.S. Geological Survey 
1939).

130  See Regional Water Plan, supra note 126 at 3.

131  See Schwartz & Millican Memo, supra note 5 at 3. (The 
memorandum stated that TWDB staff recommends 
TWDB acknowledge the hydrologic unity of the two 
basins, and be supportive of any change).

132  Jerry Needham, SAWS won’t dip deeper into the aquifer: 
50-year plan also pulls plug on pair of pricey pipeline 
projects, SAN ANTONIO EXPRESS-NEWS, Aug. 17, 2005, at 1A.

133  Letter from James M. Mayor, Chairman San Antonio 
Water System Board of Trustees, to Carter Casteel, 
Member Texas House of Representatives, District 73 at 
2 (July 20, 2005).

134  TEX. WATER CODE ANN. § 11.085(v) (Vernon 2005).

135  Id.

136  John D. McCall, Interbasin Transfers of Water, The Uni-
versity of Texas School of Law, Water Law Conference 
at 130 (1959).

137  See Johnson, supra note 75. (Corwin W. Johnson, 
Transbasin Diversions. Proceedings Water Law Confer-
ence May 20-21, 1966 Sponsored by the University of 
Texas School of Law Austin, Texas, p. 117).

138  Id.

139  TEX. WATER CODE ANN. § 11.085(b)(2) (Vernon Supp. 
2005).

140  See TEX. WATER CODE ANN. § 11.08(v) (Vernon Supp. 
2005).

141  Id.

142  See TCEQ Water Rights Website, supra note 18; see also 
Figure 1.

143  See WATER FOR TEXAS, supra note 14 at 73.

144  Id. at 76.

145 See e.g. Marvin Nichols Reservoir, Lower Bois D’Arc 
Reservoir, Bedias Reservoir, Lower Colorado River, a 
portion of the water for the Lower Guadalupe Water 
Supply Project.



ST. B. TEX. ENVTL. L.J. vol. 36; Spring 2006 163 
 ❖

146  See WATER FOR TEXAS, supra note 14 at 83.

147  Id.

148  Id.

149  Id. at 102. (Summary of East Texas Region).

150  REGION C REGIONAL WATER PLANNING GROUP, REGION C 2006 
REGIONAL WATER PLAN (2006), Table 4D.3, Recommended 
Major Water Management Strategies for Region C at p. 
4D.23 (herinafter Region C Plan).

151  Tex. Comm’n on Envtl. Qualtiy, Water Rights Pending 
Applications 8/15/2005 (2005) http://www.tnrcc.state.
tx.us/permitting/waterperm/wrpa/wr_pending.xls.

152  See Region C Plan, supra note 150.

153  THE NORTHEAST TEXAS REGIONAL WATER PLAN EXECUTIVE SUM-
MARY p. xiii.

154  REGION H WATER PLANNING GROUP 2006 REGIONAL WATER 
PLAN, Chapter 4, p. 4-6 (herinafter Region H Plan).

155  TEX. WATER CODE ANN. § 11.085(v) (Vernon 2005).

156  See Region H Plan, supra note 154. (Appendix B to 
Chapter 4-Water Management Strategies. Region H 
Water Management Strategy Analysis Technical Memo-
randum. Strategy Title: Houston to Gulf Coast Water 
Authority Transfer, p. 4B7-1.)

157  Id. at 4B5-1 through 4B5-3.

158  Sporhase v. Nebraska, 458 U.S. 941, 960 (1982).

159  Id. at 953.

160  Id. at 953-54.

161  Catskill Mountains Chapter of Trout Unlimited, Inc. v. 
City of New York (Catskills II), 451 F.3d 77, 78 (2d. 
Cir. 2006).

162  Id.

163  Id.

164  Catskill Mountains Chapter of Trout Unlimited v. City 
of New York (Catskills I), 273 F.3d 481, 484 (2nd Cir. 
2001).

165  Catskill Mountains Chapter of Trout Unlimited v. City 
of New York, 244 F. Supp. 2d 41 (NDNY 2003).

166  Caskills II¸451 F. 3d 77 at 80.

167  Id.

168  Id. at 89.

169  Miccosukee Tribe v. South Florida Water Management 
District, 541 U.S. 95, 98 (2004).

170  Id. at 98-99.

171  Id. at 99.

172  Id.

173  Id. at 103.

174  Id.

175  Id. at 104.

176  Id. at 108.

177  Id.

178  Id. at 111-12.

179  Id. at 105.

180  Id. at 104.

181  Id. at 110.

182 Miccosukee Tribe v. United States, 2006 WL 648055 
(S.D. Fla.).

183  Memorandum from Ann R. Klee & Benjamin H. Grum-
bles, Agency Interpretation on Applicability of Section 
402 of the Clean Water Act to Water Transfers, U.S. 
Environmental Protection Agency (2005).

184  Id.

185  ASIT K. BISWAS, ZUO DAKANG, JAMES E. NICKUM & LIU CHANG-
MING, LONG-DISTANCE WATER TRANSFER: A CHINESE CASE STUDY 
AND INTERNATIONAL EXPERIENCES. (Water Resources Series, 
United Nations University 1983).

186  TEXAS WATER DEVELOPMENT BOARD, WATER FOR TEXAS 3 to 31 
(1997).



164 ST. B. TEX. ENVTL. L.J. vol. 36; Spring 2006
❖

S t u d e n t  N o t e

The Endangered Species Act 
“in Danger of Extinction”: 

A Close Look at 
GDF Realty Investments, Ltd. v. Norton 

under the Commerce Clause
by Christine Toriz

I. Introduction

The Endangered Species Act (ESA)1 rests on 
Congress’s authority under Article I, Section 8 of 
the Constitution, “[t]o regulate commerce with for-
eign nations, and among the several states…[.]”2 In 
GDF Realty Investments v. Norton,3 the Fifth Circuit 
upheld the application of the ESA to six species of 
subterranean insects and arachnids, none of which, 
the court determined, has any known commercial 
value and that exist solely within a small cluster of 
caves near Austin, Texas.4 Can the GDF Realty deci-
sion be reconciled with the Supreme Court’s modern 
Commerce Clause jurisprudence? Although GDF 
Realty court admits individual species do not pos-
sess commercial value, the court upholds the ESA 
because the aggregation of all those species forms 
an essential part to a general “economic” regulatory 
scheme whereby individual instances of noncommer-
cial value are de minimis.5 However, this rationale 
stands on shaky ground since the Fifth Circuit is 
essentially applying an aggregation of activities that 
previous Commerce Clause jurisprudence indicates 
must be of an individual economic nature.6

A close consideration of Commerce Clause chal-
lenges to the ESA among different Circuits reveals 
a disturbing split of interpretation regarding the 
permissible extension of the Commerce Clause’s 
federal reach into state areas of regulation.7 Fur-
thermore, a close review of those cases reveals an 
alarming disunity of judges within the Circuits.8 
GDF Realty provided an excellent opportunity for 
the Supreme Court to clear the muddied waters of 
the ESA’s Commerce Clause divided jurisprudence. 
However, the Supreme Court denied certiorari on 

June 13, 2005.9 Although the Supreme Court decided 
not to rule on the ESA’s Commerce Clause dispute, 
undoubtly this issue will again present itself to the 
Supreme Court.10

An evaluation of the modern Commerce Clause 
analysis demonstrates two trends. First, under both 
United States v. Lopez11 and United States v. Mor-
rison,12 the activity to be regulated should be eco-
nomic in nature.13 Second, recent Commerce Clause 
cases indicate the unwillingness of courts to allow 
regulations that impede on areas of traditional state 
sovereignty, including land use regulation.14 This 
note will demonstrate that the lower courts’ widely 
differing rationales for upholding the ESA simply do 
not withstand the modern Commerce Clause juris-
prudence.15 Admittedly, federal species conservation 
is important. However, this worthy goal should fall 
under another source of constitutional authority.16

II. Endangered Species Act

A. Predecessors to the 1973 
Endangered Species Act
The conservation of biological diversity contains 

both the diversity of species and the genetic diver-
sity of ecosystems.17 Thus, protection of biodiversity 
poses fundamental challenges as to the methods 
and extent of protections.18 Surprisingly, protection 
of the wildlife was a consideration of federal regula-
tion during the early history of the nation, when 
humans struggled to make an existence from the 
land.19 In 1900, Congress made its first step toward 
federal regulation and protection of endangered 
species by passing the Lacey Act.20 Congressional 
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debates revealed Congress was concerned about the 
near extinction of certain birds, specifically passen-
ger pigeons.21 However, the Lacey Act demonstrates 
the early limited federal authority over wildlife, 
by restricting only interstate commerce involving 
animals, particularly, birds, destroyed in violation 
of state law.22

Another example of the historically limited 
federal authority concerning wildlife regulation was 
Congress’s reliance on its treaty power instead of its 
Commerce Clause authority to regulate endangered 
wildlife.23 Congress enacted the Migratory Bird 
Treaty Act of 1918 to implement a United States 
treaty with Canada protecting migratory birds.24 
The Supreme Court in Missouri v. Holland25 upheld 
the Migratory Bird Treaty Act “as a necessary and 
proper exercise of Congress’s treaty power” citing 
the national interest of preserving wildlife.26 “More 
importantly, [Missouri v. Holland] forcefully rejected 
the contention that the doctrine of state ownership 
of wildlife barred the federal wildlife regulation, and 
it invited the question of what further sources of 
federal power might be used in developing a body of 
federal wildlife law.”27

The Endangered Species Preservation Act of 
196628 (the “1966 Act”) authorized the Secretary of 
Interior to “carry out a program in the United States 
of conserving, protecting, restoring and propagating 
selected species of native fish and wildlife that are 
threatened with extinction.”29 The basic purpose of 
the 1966 Act was to compile a list of endangered 
species and the creation of the National Wildlife 
Refuge System, which protected endangered animals 
in the System.30 The source of authority for the 1966 
Act was from then-existing laws for land acquisition 
and the property clause, which allows for regulation 
of federally controlled land. Congress also utilized 
its spending authority to encourage other agencies 
to cooperate in the conservation of species.31 The 
1966 Act, while a significant first step in wildlife 
protection, was considerably limited in actual abil-
ity to regulate states.32 Not only did the 1966 Act 
fail to mandate habitat protection, but at that time a 
dispute arose about whether the federal government 
had the authority to regulate federal lands under 
the property clause.33 Furthermore, outside this con-
troversy surrounding the property clause, one com-
mentator points out that a “majority of endangered 
or threatened species . . . are located on non-federal 
land” that the states regulates and which would be 
completely outside the control of the 1966 Act.34

Similarly, the Endangered Species Conservation 
Act of 196935 (the “1969 Act”) did not provide a sig-
nificant step towards actual preservation of endan-
gered species.36 The most important goal of the 1969 
Act was the international aspect of species preser-
vation whereby Congress authorized the Secretary 
of Interior to promulgate a list of fish and wildlife 
“threatened with worldwide extinction.”37 The 1969 
Act expanded the Lacey Act previous definition to in-
clude amphibians, reptiles, and invertebrates.38 Also, 
the emphasis towards the international convention 
of binding conservation resulted in the Convention 
on International Trade in Endangered Species of 
Wild Fauna and Flora (CITES).39 Of importance, 
however, is the 1969 Act’s dependence on the Com-
merce Clause as a basis of authority to prohibit the 
importation of animals listed as threatened by world-
wide extinction.40

Finally, the Endangered Species Act of 1973 
repealed the 1966 Act and the 1969 Act,41 becom-
ing “the cornerstone of U.S. efforts to conserve 
biological diversity.”42 The ESA expanded the 1966 
Act and the 1969 Act by enlarging the definition of 
“endangered species” to include “threatened spe-
cies” and expanding the reach of federal regulation 
to federal, state, local, or private land.43 Thus, as the 
federal government regulates an area of state power, 
property, the basis for authority under the Com-
merce Clause, must withstand the recent Supreme 
Court’s limitations. However, a discussion of the 
ESA’s purpose and statutory framework is necessary 
to understand the far-reaching provisions of federal 
authority.

B. Purpose
The ESA boldly declares its purpose that en-

dangered species “are of esthetic, ecological, educa-
tional, historical, recreational, and scientific value 
to the Nation and its people”44 and thus the ESA 
provides “a means whereby the ecosystems upon 
which endangered species and threatened species 
depend may be conserved…[.].”45 One court noted 
that “[t]he plain intent of Congress in enacting this 
statute was to halt and reverse the trend toward spe-
cies extinction, whatever the cost.”46

The evidence proves that “the ESA’s legislative 
history reflects that Congress enacted the ESA in an 
effort to ensure the continued availability of genetic 
resources for scientific endeavors and to preserve 
biodiversity for the national economy.”47 The House 
Report states: 
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As we homogenize the habitats in which 
these plants and animals evolved, and as 
we increase the pressure for products that 
they are in a position to supply we threaten 
their – and our own – genetic heritage. 
The value of this genetic heritage is, quite 
literally incalculable . . . From the most nar-
row possible point of view, it is in the best 
interests of mankind to minimize the losses 
of genetic variations. The reason is simple: 
they are potential resources. They are keys 
to puzzles which we cannot solve, and may 
provide answers to questions which we 
have not yet learned to ask.48

The Senate report regarding the ESA also dem-
onstrates the legislative intent to preserve genetic 
variations for general economic reasons.49 The Sen-
ate Report indicates that “businessmen may profit 
from the trading and marketing of [a] species for 
an indefinite number of years, where otherwise it 
would have been completely eliminated from com-
mercial channels in a very brief span of time.”50 The 
Report provides specific areas of potential economic 
importance, “[s]ince each living species and subspe-
cies has developed in a unique way to adapt itself to 
the difficulty of living in the world’s environment, as 
a species is lost, its distinctive gene material, which 
may subsequently prove invaluable to mankind in 
improving domestic animals or increasing resistance 
to disease or environmental contaminant, is also ir-
retrievably lost.”51

However, this legislative history touches the 
heart of the controversy between Circuits. Did Con-
gress focus on the effect of commercial activities 
or on the possible commercial value of the species 
themselves? Although arguments can be made for 
the effect of commercial activities, the legislative 
history emphasizes the distinctive value of genetic 
diversity within a species.52

C. Statutory Framework
Essential to the ESA’s conservation program 

are three fundamental units: endangered species, 
threatened species, and critical habitats.53 The two 
groups of protected species extend beyond true 
species and subspecies to include distinct popula-
tions for animals.54 One author argues the 1978 
Amendment, under political pressure, further 
limited animals to vertebrate species in order to 
“decrease the number of listed taxa.”55 However, 

Victoria Sutton argues that the ESA’s deliberate 
categorical exemption of plants demonstrates Con-
gress’s recognition of states’ traditional authority 
regulating land use within their individual state.56 
Plants, more than animals, are connected to the 
actual land.57

“Endangered species” is defined as “any spe-
cies which is in danger of extinction throughout all 
or a significant portion of its range.”58 “Threatened 
species” includes “any species which is likely to 
become an endangered species in the foreseeable 
future throughout all or a significant portion of its 
range.”59 The ESA protects both endangered and 
threatened species by prohibitions in the act.60 
Finally, “critical habitat” is defined at those areas 
essential to the conservation of the species, even if 
some or all of those areas fall outside the space the 
species currently occupies.61

Section 4 of the Act requires the Secretary of the 
Interior to utilize “the best scientific and commercial 
data available”62 in order to list all endangered and 
threatened species to fall under the protection of the 
ESA if either natural or manmade factors threaten 
its existence.63 After a species is listed, recovery 
plans are created.64 If and when recovery occurs, 
the federal government loses its authority to protect 
the species, and authority over the species reverts 
to the states.65 Section 7 requires all federal agen-
cies to “insure that any action authorized, funded, 
or carried out by them” “is not likely to jeopardize 
the continued existence of any endangered species 
or threatened species or result in the destruction 
or adverse modification of [critical] habitat of such 
species.”66

Section 9 of the Act regulates individualized, pri-
vate conduct by prohibiting the sale, import, export, 
or transportation of any species listed under Section 
4 of the ESA.67 Additionally, section 9 makes it un-
lawful for any person to “take” any endangered ani-
mal species.68 “Take” is broadly defined as meaning 
to “harass, harm, pursue, hunt, shoot, wound, kill, 
trap, capture, or collect or attempt to engage in such 
conduct.”69 This section is the most controversial of 
the ESA because it regulates private conduct within 
a state.70 The 1975 regulations further expanded the 
scope of harm to include “environmental modifica-
tion or degradation.”71 As a result, private land use 
activities such as grazing, logging, filling ponds, and 
land clearing now fall under the ESA.72 Finally, Sec-
tion 11 provides for civil and criminal penalties for 
violations of the ESA.73 The Attorney General is also 
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authorized to seek injunctive relief for violations of 
the ESA.74

III. The Diversity of Species 

and the Economic Value 

Thereof

“By economic measure alone, the diversity of 
species is one of Earth’s most important resources. 
It is also the least utilized.”75 Biologist Edward O. 
Wilson has estimated the number of recognized 
species to be between 1.5 and 1.7 million.76 Insects 
compose a large number and parasites alone entail 
one third of the recognized organisms.77 Bacteria 
remain the “black hole” of unexplored organisms 
yet to be classified.78 One scientist, attempting to 
determine the number of species on earth, com-
mented, “Unlike essentially all other scientific 
disciplines, conservation biology is a science with 
a time limit, with the clock ticking faster as the hu-
man population continues to increase.”79 Why do we 
(or at least some of us) care about the conservation 
of diversity? Rather, the question should be why 
should we care about the conversation of diversity 
among species?

Wilson lists several reasons: (1) manmade 
depletion of natural environments restricts the 
“evolution” mechanisms of replacing extinct spe-
cies; (2) higher productivity and ability to withstand 
environmental stress exists with a greater number 
of species within an ecosystem; (3) diversity of an 
ecosystem cleanses our water, manufactures the air 
we breathe, and cleanses our water; (4) “wild spe-
cies are the source of new pharmaceuticals, crops, 
fibers, and other products that help sustain our 
lives;” and finally, (5) a moral obligation to preserve 
our planet.80

Specifically, our vast knowledge and use of 
pharmaceuticals and technological advances devel-
oped from reliance on wild and natural products.81 
According to one statistic, “[o]ne in every ten plant 
species contains compounds with some anticancer 
activity.”82 Another scientific article explains, mostly 
through statistical data, the importance of tropical 
rain forests for the development of pharmaceutical 
drugs.83 “Tropical medicinal genetic resources may 
contribute to pharmaceuticals and health services in 
three ways: (1) they may be used directly as phar-

maceuticals (plant extracts and products); (2) they 
may serve as templates for chemical synthesis of 
related medicinal compounds, and (3) they may be 
used as investigative, evaluative, or other research 
tools in the drug development and testing process.”84 
This article provides an amazing list of drugs specifi-
cally derived from tropical plant species.85

A specific example of a natural plant used for 
massive commercial medical remedies includes the 
rosy periwinkle from the West Indies used to treat 
Hodgkin’s disease, a type of cancer and leukemia.86 
Another example includes the Indian serpentine 
root used to relieve schizophrenia and hyperten-
sion.87 Aspirin was derived from meadowsweet’s 
salicylic acid.88 Cocaine is used as a local anesthetic, 
“but it has served as a blueprint for the laboratory 
synthesis of a large number of specialized anesthet-
ics that are more stable and less toxic and addictive 
than the natural product.”89 These remedies are not 
restricted to just plants. Saliva from vampire bats 
aids in preventing heart attacks by opening arteries 
faster than standard remedies, while also restricting 
activity to the area of the clot.90 Leach saliva, con-
taining hirudin, has been isolated and applied to a 
number of maladies.91

Although the Fifth Circuit in GDF Realty upheld 
the application of the ESA to six species of subterra-
nean insects and arachnids,92 the court determined 
that none of those species has any known commer-
cial value and exist solely within a small cluster of 
caves near Austin, Texas.93 The court reasoned that 
“[t]here is no market for [the insects and arach-
nids]; any future market is conjecture.”94 Scientific 
literature contradicts this assertion by arguing that 
the known commercial use may be discovered in 
the future.95 Relying on the previous examples of 
pharmaceutical development from wild plants, it is 
not hard to argue in the future insects may provide 
the backbone for technological advancements.96 
However, GDF Realty indicates that an analysis of 
future markets for these insects and arachnids is 
too tenuous.97

Also, scientific commentary on insects and 
arachnids demonstrate a detailed and intricate 
connection between the fractal nature of the plant 
surfaces and the size of the insect living on them.98 
Whether future courts hold that economic value 
alone for the insects does not exist, the habitat and 
ecosystem for valuable plants does include insects.99 
Another scientist predicts that the world would not 
last long without insects or invertebrates for the 
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reason that the insects process most of the dead veg-
etation and return its nutrients to the plants to keep 
the . . . forests alive.”100

IV. Modern Commerce Clause 

Jurisprudence

A. Expansion of the Commerce 
Clause: The Pre-Lopez Cases
Prior to United States v. Lopez in 1995,101 the 

Supreme Court maintained an expansive view of 
the Commerce Clause. Beginning with the 1824 
landmark case Gibbons v. Ogden,102 the Supreme 
Court affirmed Congress’s plenary power over inter-
state commerce and navigation, limited only by the 
Constitution.103 The remaining areas of intrastate 
commerce were left to the states under the Tenth 
Amendment.104 The Tenth Amendment provides, 
“[t]he powers not delegated to the United States by 
the Constitution, nor prohibited by it to the States, 
are reserved to the States respectively, or to the peo-
ple.”105 These police powers include the “immense 
mass of legislation, which embraces everything 
within the territory of a State, not surrendered to 
the general government: all which can be most ad-
vantageously exercised by the States themselves.”106 
Thus, the federal authority of the government was 
limited to those grants of power specifically de-
scribed in the Constitution, while the rest was left 
to the states.107

Wickard v. Filburn108 expanded the Commerce 
Clause jurisprudence by holding wheat grown on 
an individual farm and consumed for that farm’s 
domestic use substantially affects the interstate 
market since the individuals’ action are viewed 
as aggregated with other individuals’ actions.109 
However, Wickard fails to delineate just what intra-
state activities are aggregated to form a substantial 
impact.110 United States v. Darby,111 although later 
overruled, held underage employees’ manufactur-
ing goods later shipped in interstate commerce af-
fected interstate commerce.112 The outermost limit 
of the expansion of the Commerce Clause includes 
the Mann Act, an Act regulating the transport of 
individuals across state lines even though this area 
regulated state areas of police power.113

Another major shift towards the expansive na-
ture of the Commerce Clause was Heart of Atlanta v. 
United States.114 In this case, the Supreme Court con-

sidered the magnitude of the aggregate effects upon 
the economy, both quantitatively and qualitatively.115 
Segregation and discrimination in transient accom-
modations was held to substantially affect interstate 
commerce.116 Even though this case considered a 
moral question, it did not detract from the analysis. 
The companion case, Katzenbach v. McClung,117 also 
concluded activities such as buying out-of-state food 
substantially affected interstate commerce under a 
rational basis standard.118 The Supreme Court rea-
soned that in the aggregate, the establishments in 
Katzenbach and Heart of Atlanta affected interstate 
commerce.119

As the civil rights cases of Heart of Atlanta and 
Katzenbach demonstrated, the Commerce Clause 
expansively interpreted what activity substantially 
affected interstate commerce.120 During this expan-
sion of the Commerce Clause, Congress enacted 
environmental statutes such as the ESA.121 At the 
time of their enactment, reliance upon the Com-
merce Clause did not pose any constitutional dilem-
mas. However, both Lopez and Morrison imposed 
significant limitations on Congress’s authority under 
the Commerce Clause.122 The Supreme Court has not 
examined environmental statutes, such as the ESA, 
under the limited Commerce Clause analysis.

Finally, Hodel v. Virginia Surface Mining and 
Reclamation Association123 demonstrates an example 
of permissible federal regulation of purely intra-
state activities.124 In Hodel, the intrastate activities 
consisted of environmental protections regulating 
mining activities under the Surface Mining Control 
and Reclamation Act of 1977.125 The Court seemed 
concerned that in the absence of any federal stan-
dard, states would race to the bottom by lowering 
state environmental standards in order to attract 
businesses to their state.126 This rationale applies to 
the ESA in that states’ failure to protect endangered 
or threatened species adequately for fear of negative 
economic competition justifies federal intervention 
under the ESA.127 However, the Supreme Court de-
cided Hodel before Lopez and Morrison so this ratio-
nale must hold weight under their limitations of the 
Commerce Clause analysis.128

B. Limitations under the 
Commerce Clause: United 
States v. Lopez
The 1995 Supreme Court decision in United 

States v. Lopez129 held a federal statute to be uncon-
stitutional as exceeding Congress’s authority under 
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the Commerce Clause.130 This decision was the 
first time in generations (specifically, since 1936) 
that the Supreme Court held a federal statute to 
be unconstitutional under the Commerce Clause.131 
In Lopez, the Court examined the Gun-Free School 
Zones Act of 1990, which deemed possession of a 
gun within a school zone a criminal offense.132 This 
act exceeded Commerce Clause authority because 
“the activity was primarily non-economic, it had 
little direct relationship to interstate commerce, and 
because regulation of intrastate crime was largely a 
state or local function.”133

Chief Justice Rehnquist, writing for the major-
ity, framed his arguments within the federalism 
dual system of federal and state powers, limiting the 
federal reach of power into state’s police powers.134 
Justice Kennedy’s concurring opinion more clearly 
articulates the federalism concerns under Lopez.135 
The governments, state and federal, perform a 
valuable check, providing political responsibility.136 
“’Federalism serves to assign political responsibility, 
not to obscure it. Were the Federal Government to 
take over the regulation of entire areas of traditional 
state concern, areas having nothing to do with the 
regulation of commercial activities, the boundaries 
between the spheres of federal and state authority 
would blur and political responsibility would become 
illusory.”137

With these principles of federalism in mind, 
Chief Justice Rehnquist stated that Congress may 
regulate three broad areas under the Commerce 
Clause.138 First, Congress may regulate “the use of 
the channels of interstate commerce.”139 Second, 
Congress’s Commerce Clause authority includes 
“the instrumentalities of interstate commerce, or 
persons or things in interstate commerce.”140 Third, 
Congress is empowered to regulate “those activities 
having a substantial relation to interstate commerce 
. . . i.e., those activities that substantially affect in-
terstate commerce.”141

The third area of regulation, activities substan-
tially affecting interstate commerce, narrows the 
reach of the Commerce Clause authority.142 Lopez 
provides four factors to consider whether the ac-
tivity substantially affects interstate commerce.143 
First, the regulated activity should be commercial 
in nature standing alone or as “an essential part of 
a larger regulation of economic activity, in which 
the regulatory scheme could be undercut unless 
the intrastate activity were regulated.”144 Second, a 
jurisdictional element providing an additional nexus 

with interstate commerce ensuring the targeted ac-
tivity affects interstate commerce.145 Congress can 
maintain the constitutionality upon including “a 
jurisdictional element which would ensure, through 
case-by-case inquiry, that the [regulated activity] 
in question affects interstate commerce.”146 Third, 
“congressional findings regarding the effects upon 
interstate commerce” are a part of a constitutional 
evaluation.147 Fourth, the connection between a 
regulated activity and interstate commerce must not 
be tenuous.148 Finally, the courts should consider 
whether the particular activity is a traditional area 
of state power.149

In application, Lopez concluded that gun pos-
session failed the third prong of an activity substan-
tially affecting interstate commerce “because it was 
neither a commercial activity in itself nor an essen-
tial ingredient for a primarily interstate economic 
activity.”150 The gun possession statute in question 
was not “an essential part of a larger regulation of 
economic activity.”151 The legislative history made 
only generalized conclusions about violent crime’s 
impact on interstate commerce.152 Furthermore, the 
court thought it important that areas of school regu-
lation are within the general police power authority 
of the states.153

Justice Breyer, in his dissenting opinion, dis-
agreed with the majority’s conclusion about what 
type of activity should be considered.154 Specifically, 
Justice Breyer disagreed with the majority’s dis-
tinction between commercial and noncommercial 
transactions.155 The dissent relied upon the vast 
precedent of cases, particularly Wickard v. Filburn, 
in which individual activity multiplied by aggrega-
tion is a threat to interstate commerce.156

C. Economic Limitation: United 
States v. Morrison
In United States v. Morrison,157 the Court fol-

lowed Lopez, striking down a provision of the 
Violence Against Women Act providing civil dam-
ages remedy for victims of gender-motivated crimes 
under the Commerce Clause.158 Although congres-
sional findings indicated violence against women 
decreased national productivity, the Court rejected 
this argument.159 Instead, under the Lopez’s third 
prong of substantial activity, the Court held Con-
gress may not “regulate noneconomic, violent crimi-
nal conduct based solely on that conduct’s aggregate 
effect on interstate commerce.”160 The aggregation 
of noneconomic activity, unlike the pre-Lopez cases, 
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was no longer acceptable.161 However, the Court did 
not adopt a hard and fast rule.162 “While we need 
not adopt a categorical rule against aggregating the 
effects of noneconomic activity in order to decide 
these cases, thus far . . . our cases have upheld 
Commerce Clause regulation of intrastate activity 
only where that activity is economic in nature.”163 
Thus, while not conclusive, this statement is in-
dicative of the Court’s likely determination of future 
Commerce Clause challenges.

The Court in Morrison, as in Lopez, expressed 
strong reservations about federal regulation of an 
area of traditional state power.164 Crime control in 
the majority’s viewpoint was an essential area of 
state power.165 “[W]e can think of no better example 
of the police power, which the Founders denied the 
National Government and reposed in the States, 
than the suppression of violent crime and vindica-
tion of its victims.”166

D. The Degree of Activity: United 
States v. Olin
The Eleventh Circuit held in United States v. 

Olin167 that the Comprehensive Environmental Re-
sponse, Compensation and Liability Act (CERCLA) 
was a constitutional exercise of Congress’s author-
ity under the Commerce Clause.168 This Commerce 
Clause challenge held a statute can still be consti-
tutional under Lopez even without a jurisdictional 
clause if it regulates a class of activities—here dis-
posal of hazardous waste—that substantially affects 
interstate commerce.169 Olin found on-site waste 
disposal substantially affected interstate commerce 
because the substantial costs in handling wastes 
and agricultural losses.170 Although the objection 
was raised that disposal activities alone are not 
economic in nature, the proper question involved 
“the degree to which activity affects interstate com-
merce.”171 In conclusion, Olin’s actions were held to 
be of an economic character because of his “market 
advantage” over chemical companies that do not 
have on-site disposal options.172

E. Precise Object versus Activity 
Affecting Commerce: Solid 
Waste Agency of North Cook 
County v. United States Army 
Corps of Engineers
Another important case in the Commerce 

Clause jurisprudence is Solid Waste Agency of 
North Cook County v. United States Army Corps of 

Engineers (SWANCC).173 In SWANCC, the Supreme 
Court held that the Clean Water Act’s jurisdiction 
reaching “isolated” wetlands violated the Commerce 
Clause because the wetlands were not connected or 
adjacent to navigable water.174 SWANCC could have 
considered three areas, the migratory birds, the com-
mercial activities motivating the filling of the land, 
or the wetlands themselves.175 The Court focused 
on the wetlands as the object substantially affecting 
interstate commerce.176 One commentator notes that 
the SWANCC decision failed to specify what is the 
central object of the statute—its regulatory targets 
or its beneficiaries.177 It is clear that the Court did 
consider the purpose of the statute, which involved 
conservation of the wetlands and not the commercial 
activity being regulated.178 Absent the statutory inter-
pretation, would the existence of migratory birds 
be enough to pass Commerce Clause analysis?179 
The Court in SWANCC is unclear, but indicates this 
argument would “raise significant constitutional 
questions. For example, we would have to evaluate 
the precise object or activity that, in the aggregate, 
substantially affects interstate commerce.”180

Even though the Court based its holding in SW-
ANCC on statutory interpretation, the Court provid-
ed a useful indication of how it would decide other 
Commerce Clause cases.181 In dicta, the Court indi-
cates federal regulation of isolated wetlands would 
also infringe on the state and local government’s 
traditional exclusive jurisdiction.182 “Permitting re-
spondents to claim federal jurisdiction over ponds 
and mudflats falling within the ‘Migratory Bird 
Rule’ would result in significant impingement of the 
States’ traditional and primary power over land and 
water use.”183

V. Commerce Clause 

Challenges to the Endangered 

Species Act

Since Lopez and Morrison, several Commerce 
Clause challenges to the constitutionality of the ESA 
have been brought in the lower courts. Although all 
courts have upheld the ESA under the Commerce 
Clause, the rationales differ widely among circuits.184 
Both the more recent challenges in GDF Realty and 
Rancho Viejo v. Norton (Viejo)185 rely expansively 
on earlier decisions, National Association of Home 
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Builders v. Babbitt (NAHB)186 in the D.C. Circuit, 
and Gibbs v. Babbitt187 in the Fourth Circuit. Thus, 
this section will discuss those cases as well.188 Two 
general interpretations appear in these cases. One 
discusses whether the activity itself or the conduct 
involved substantially affects interstate commerce. 
The other interpretation analyzes whether the spe-
cies itself has any commercial value.

A. The Activity Connection to 
Interstate Commerce: National 
Association of Home Builders 
v. Babbitt
NAHB upheld the constitutionality of the ESA 

under the Commerce Clause analysis set forth by Lo-
pez.189 This case is of particular importance because 
the insect in question resides only within California, 
and therefore, does not travel between the states.190 
The Delhi Sands Flower-Loving Fly (“the Fly”) 
became the center of a dispute in California when 
San Bernadino County wanted to build a hospital 
and power plant on the flies’ eight mile contained 
habitat.191 Particularly, the construction of an inter-
section forced the Fish and Wildlife Service (FWS) 
to inform the County that the “expansion of the in-
tersection as planned would likely lead to a ‘taking’ 
of the Fly in violation of ESA section 9(a).”192 The 
following lawsuit resulted with the County challeng-
ing the constitutionality of the ESA under Lopez’s 
interpretation of the Commerce Clause.193 The first 
argument the County makes is “the federal govern-
ment does not have the authority to regulate the use 
of non-federal lands in order to protect a Fly, which 
is found only within a single state.”194 Secondly, the 
County argues “the Constitution of the United States 
does not grant the federal government the authority 
to regulate wildlife, nor does it authorize federal 
regulation of nonfederal lands.”195

Judge Wald and Judge Henderson constituted 
the majority in NAHB, coming to the same conclu-
sion but completely disagreeing on how the ESA 
remains constitutional under Lopez.196 Judge Wald’s 
opinion and Judge Henderson’s opinion concede 
the second prong of Lopez is not applicable; no in-
strumentalities are present.197 Judge Wald resolves 
the constitutionality of the ESA under the channels 
of interstate commerce and the substantial effects 
of interstate commerce.198 Under the channels of 
interstate commerce analysis, Judge Wald relies 
exclusively on the authority to keep the channels 
of interstate commerce from immoral activities.199 

“’[T]he authority of Congress to keep the channels 
of interstate commerce free from immoral and inju-
rious use has been frequently sustained, and is no 
longer open to question.’”200 This freedom from im-
moral and injurious uses authority is based on the 
civil rights cases and United States v. Darby.201 The 
majority opinion finds these cases authoritative un-
der Lopez.202 However, as the dissenting opinion by 
Judge Sentelle argues, this reliance on the “support-
ing analysis of Darby and Heart of Atlanta is far off 
the mark.”203 Judge Henderson in her concurrence 
agrees with the dissent on this issue and indicates 
that in Darby and the civil rights cases “the object of 
regulation was necessarily connected the movement 
of persons and things interstate and could not be 
characterized as regulation of the channels of com-
merce.”204 The Delhi Sands Flower-Loving Fly is in-
apposite to those cases since the Fly does not move 
out of the state or move by through the actions of 
humans.205

Second, Judge Wald, under the substantial 
effects analysis, concludes that the activity being 
aggregated to determine if it substantially affects 
interstate commerce can be either commercial or 
noncommercial.206 It is no surprise commentators 
have argued Judge Wald’s approach to evaluating 
noncommercial effects is more similar to the dis-
senting opinions in Lopez than the majority opin-
ion.207 Furthermore, after the D.C. Circuit decided 
NAHB in 1997, the Supreme Court decided Morrison 
and SWANCC in 2000 and in 2001 respectively.208 
Morrison’s dicta indicated that consideration of the 
economic value of the activity should be a part of 
the analysis.209 SWANCC demonstrated that the Su-
preme Court’s reluctance to interfere with states’ 
traditional area of regulations such as property and 
land use regulations.210

Also, Judge Wald argues further, NAHB alleg-
edly differs from Lopez in that the ESA’s legislative 
history indicates “the value of preserving genetic 
diversity and the potential for future commerce 
related to that diversity . . .” whereas Lopez’s legisla-
tive history did not contain any congressional find-
ings.211 At last we reach the real crux of the debate 
regarding the ESA’s constitutionality. Judge Wald 
considers evaluating the value of a single species, 
admitting “it is impossible to calculate the exact 
impact that the loss of the option value of a single 
species might have on interstate commerce.”212 
Rather, her argument is based on aggregating the 
activity; here development of a hospital, a com-
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mercial activity, and determining whether that 
activity results in a substantial effect on interstate 
commerce.213 Here, the extinction of species results 
in commercial actors’ deprivation of an “important 
natural resource—biodiversity.”214 The concurrence 
also observes, “the Department’s protection of flies 
regulates and substantially affects commercial devel-
opment activity.”215 The dissenting opinion argues 
this rationale inverts the third prong of Lopez to 
expand what Lopez intended to limit.216 “[I]nstead 
of being limited to activities that substantially affect 
commerce, Congress may also regulate anything that 
is affected by commerce.”217

Judge Henderson also rejects this biodiversity 
argument by agreeing with the dissent that reliance 
on “an uncertain potential medical or economic 
value” demonstrates the impossibility of calculating 
the value of species’ extinction.218 However, Judge 
Henderson posits a similar argument in which the 
interconnectedness of the ecosystem is reason alone 
for one missing piece to substantially affect inter-
state commerce.219 Again, this ecosystem argument 
fails to fit the nexus to the Commerce Clause for 
the same reasons the biodiversity argument failed.220 
The dissent notably points out the Commerce Clause 
gives Congress the authority to regulate commerce, 
not the ecosystem.221

Finally, Judge Wald argues destruction of spe-
cies is similar to the destruction of farmland in 
Hodel.222 In that opinion, the Court used the prin-
ciple that Congress may act to prevent interstate 
competition that has a destructive effect.223 Judge 
Wald argues the prevention of destructive interstate 
competition, resulting in a race-to-the-bottom among 
the states can be applied to the ESA.224 However, 
the Supreme Court decided cases such as Darby 
and Hodel when the Court’s vast expansion of the 
Commerce Clause was at its zenith. Discussion of 
Lopez and Morrison is conspicuously absent in the 
majority’s analysis of destructive interstate competi-
tion regarding a traditionally regulated area of state 
concern.225 Although the race-to-the-bottom argument 
is valid, it remains essentially one of the policy 
reasons for finding whether an activity substantially 
affects interstate commerce; a race-to-the-bottom 
exists when Congress does not regulate an activity 
which substantially affects interstate commerce.

B. The Species Connection to 
Interstate Commerce: Gibbs v. 
Babbitt
In another close two-to-one decision, the Fourth 

Circuit in Gibbs v. Babbitt226 upheld the constitution-
ality of the ESA under the Commerce Clause.227 The 
red wolves in eastern North Carolina populated 75 
wolves.228 As a result, the Fish & Wildlife Service 
placed the red wolves on the endangered list of 
the ESA.229 Private landowners and municipalities 
brought suit since about half of the wolves resided 
on private property.230

The majority opinion found the killing of red 
wolves would substantially affect interstate com-
merce under the third Lopez test.231 Gibbs clearly 
indicates that the activity itself must be commercial 
in nature.232 “[R]egulations have been upheld when 
the regulated activities ‘arise out of or are con-
nected with a commercial transaction, which view 
in the aggregate, substantially affects interstate 
commerce.’”233 The court found a “direct” relation-
ship between the red wolf and interstate commerce 
in three specific areas.234 They include tourism, 
scientific research, and the value of their pelts.235 
Also, indirectly, the taking of red wolves is related 
to protection of livestock and agricultural products 
passing through interstate commerce.236

One commentator argues that Gibbs may “only 
justify protecting species having some economic 
value in interstate commerce and may not support 
congressional authority over the numerous other 
endangered species that have no current economic 
worth.”237 Gibbs also directly contradicts NAHB on 
the point of congressional findings.238 NAHB states 
that ESA’s congressional findings indicate “the val-
ue of preserving genetic diversity and the potential 
for future commerce related to that diversity . . .”239 
While Gibbs, on the other hand, finds “there are no 
formal congressional findings that the ESA affects 
interstate commerce.”240

C. The Activity Connection to 
Interstate Commerce Second 
Time Around: Rancho Viejo v. 
Norton
Six years after deciding NAHB, the D.C. Circuit, 

in Rancho Viejo v. Norton,241 again upheld the ESA 
under the Commerce Clause242 under almost the 
exact factual circumstances as NAHB. In 1994, the 
arroyo toad was listed as an endangered species.243 
This toad’s scattered habitat was located in southern 



ST. B. TEX. ENVTL. L.J. vol. 36; Spring 2006 173 
 ❖

California where 76% of its approximate habitat has 
already been destroyed.244 The toads limit their range 
to “shallow, sandy, or gravelly pools along streams” 
and 1.2 miles upland from those streams.245 So, 
like NAHB, this species is solely restricted to one 
state.246

Rancho Viejo is a residential development com-
pany that sought to transport soil to fill land around 
Keys Creek for further development.247 However, the 
FWS determined this “filling” would illegally harm 
the toad under the ESA.248 The developers com-
menced this lawsuit as a result.249

The D.C. Circuit’s analysis consists of two 
parts.250 The first part compares Viejo to NAHB and 
whether Viejo passes constitutional muster under 
Lopez.251 The second part then determines if NAHB 
is still good law in light of the Supreme Court deci-
sions Morrison and SWANCC decided since NAHB.252

Under the first section of analysis, the court 
determined that Viejo, like NAHB, passes the four 
Lopez facts under the substantial affects third 
prong.253 Of importance, Viejo did not rely on the 
biodiversity or ecosystem arguments presented by 
Judge Wald and Judge Henderson in NAHB, but in-
stead, highlighted the economic nature of the regu-
lated activity.254 In Viejo, the regulated activity was 
residential construction and development, which 
they concluded was of a commercial nature.255 Per-
haps, the court in Viejo recognizing NAHB’s tenuous 
connection between the ecosystem/biodiversity and 
commerce, argued what it considered the stronger 
or more correct argument of the underlying activity 
being regulated.256 Viejo specifically states, “the ESA 
regulates takings, not toads . . . the proper inquiry is 
whether the challenge is to ‘a regulation of activity 
that substantially affects interstate commerce.’”257 
This holding is based on reliance upon SWANCC.258 
“SWANCC declares that which is required is an 
evaluation of ‘the precise object or activity that, in 
the aggregate, substantially affects interstate com-
merce.’”259

These arguments regarding the underlying ac-
tivity overlap with the second part of Viejo.260 Viejo 
concludes that the issue passes Morrison because 
both the conduct and the actor involve commercial 
and economic activities.261 Furthermore, the ESA is, 
under Morrison, a “truly national” concern and not 
a general regulation of land use.262 However, Viejo’s 
reliance on SWANCC’s phrase “object or activity” is 
misguided.263

Under Viejo’s analysis, the federal government 
my regulate a non-commercial activity in an area 
of traditional state regulation under the Commerce 
Clause as long as the actor’s conduct is commercial 
or the actor himself is a commercial entity.264 Under 
the federalist limitations of Lopez and Morrison and 
the inability to reach individual, noncommercial 
actors, this approach cannot be acceptable under 
Commerce Clause jurisprudence.265 GDF Realty, as 
seen in the next section, recognizes the fallacy of 
this argument and disregards it.266

D. The Species Connection to 
Interstate Commerce Second 
Time Around: GDF Realty 
Investments v. Norton
Private landowners and GDF Realty Invest-

ments, Ltd., in Travis County, Texas, owned a parcel 
of land that contained a number of caves, created by 
water percolating through the top layer to the aqui-
fer underneath.267 They have attempted to develop 
the land and caves commercially, which included 
installing water lines for the dedication to the City 
of Austin.268 However, within the cluster of caves ex-
isted six extraordinary species of arachnids, beetles 
and insects, some of which do not have eyes.269 The 
FWS listed all six of these species because the devel-
opment caused a danger to their habitat and the al-
ready limited habitat would result in a “take” under 
the ESA.270 The resulting lawsuit followed.271

The District Court upheld the “takes” under the 
ESA, relying on the conduct of the actors and the 
commercial development related to interstate com-
merce.272 The Fifth Circuit, began its analysis with 
a recitation of the federalist issue at hand and a re-
minder of the recent limitations upon the Commerce 
Clause.273 That having been stated, the Court focused 
on the importance of a “general regulatory scheme 
bearing a substantial relation to commerce.”274 
This emphasis was influential in the Fifth Circuit’s 
decision, United States v. Ho275 prior to GDF Realty. 
However, Ho involved an aggregation of commercial 
activity, which also happened to involve activities 
driven by commercial considerations.276 Thus, the 
Fifth Circuit in GDF Realty disagrees with the Dis-
trict Court’s rationale of considering the plaintiffs’ 
commercial motivation.277

Next, the court considers the direct relationship 
and substantial effect of Cave Species upon inter-
state commerce.278 The FWS argues the Cave Spe-
cies promote scientific research and possible future 
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medical breakthroughs.279 However, the Fifth Circuit 
considers their arguments too attenuated and hypo-
thetical to be of any merit.280 Unlike Gibbs, tourists 
did not seek out the Cave Species.281 The conclusion 
is clear: “Cave Species takes are neither economic 
nor commercial. There is no market for them; any 
future market is conjecture. If the speculative future 
medicinal benefit from the Cave Species makes their 
regulation commercial, then almost anything would 
be.”282

But, as the introduction points out, GDF Realty 
finds a general economic regulatory scheme despite 
the noncommercial value of the species.283 The Fifth 
Circuit concluded that the “ESA is an economic reg-
ulatory scheme; the regulation of intrastate takes of 
the Cave Species is an essential part of it. Therefore, 
Cave Species takes may be aggregated with all other 
ESA takes.”284 Under this analysis, a comprehensive 
economic regulatory scheme must actually exist 
within the ESA.285 The court found the economic 
regulatory scheme existed through congressional 
findings and legislative history.286 One commentator 
concluded, “[i]n other words, the Commerce Clause 
justified federal regulation to protect all endangered 
species even if the protection of any single species 
might not be an adequate justification.”287 The court 
in GDF Realty held that “the link between species 
loss and a substantial commercial effect is not at-
tenuated” by relying on the “interdependent web” of 
the species to other species, including commercial 
and noncommercial species.288 As stated by Judge 
Dennis in his concurring opinion, “[t]he interrela-
tionship of commercial and non-commercial species 
is so complicated, intertwined, and not yet fully 
understood that Congress acted rationally in seeking 
to protect all endangered or threatened species from 
extinction or harm.”289

Thus, GDF Realty relies upon Lopez’s language 
stating that a general economic regulatory scheme 
may bear a substantial relation to commerce even if 
individual instances are de minimis.290 GDF Realty 
then implies that de minimis individual instances 
include non-economic instances, such as the taking 
of Cave Species, that do not have any known com-
mercial value.291 The Cave Species’ noncommercial 
nature essentially does not matter because it is a 
part of a general economic regulatory scheme.292 
When all the endangered species are aggregated 
together, if their genetic diversity is lost when their 
“interdependent web” is threatened, then potential 
future developments in medicine and technologies 

are also lost.293 The “ESA is an economic regulatory 
scheme; the regulation of intrastate takes of the 
Cave Species is an essential part of it. Therefore, 
Cave Species takes may be aggregated with all other 
ESA takes.”294

GDF Realty’s rationale has severa flaws. Tex-
tually, the section providing the rule for general 
regulatory schemes is taken out of context.295 GDF 
Realty states that Lopez approves of Wirtz’s stan-
dard.296 Wirtz’s standard is then outlined: “where 
a general regulatory scheme bears a substantial 
relation to commerce, the de minimis character of 
individual instances arising under that statute is 
of no consequence.”297 However, this text in Lopez 
discussing the Wirtz case’s de minimis individual 
instances is actually the small impact of Wickard’s 
wheat farmer consuming his own wheat, which 
specifically involved commercial activity.298 The 
Fifth Circuit seems to gloss over the requirement 
that nonetheless, the individual activity must be eco-
nomic nature as in Wickard.299 Lopez states, “[e]ven 
Wickard, which is perhaps the most far reaching ex-
ample of Commerce Clause authority over intrastate 
activity, involved economic activity in away that the 
possession of a gun in a school zone does not.”300 
Morrison also held Congress may not “regulate 
noneconomic, violent criminal conduct based solely 
on that conduct’s aggregate effect on interstate com-
merce.”301 One author questions whether the aggre-
gation in GDF Realty of noneconomic aggregation is 
appropriate merely because it falls in an economic 
scheme.302 And, another critic points of the circular 
reasoning in GDF Realty: “[i]n order to fit intrastate 
endangered species within a ‘national solution,’ GDF 
Realty had to perform a Wickard-like aggregation of 
‘takes’ of all intrastate species similarly situated to 
the Cave Bug ‘in order to arrive at a sum effect on 
interstate commerce that is, post-aggregation, sub-
stantial.’”303

Furthermore, the general regulatory scheme can-
not exist just because Congress in their enactment 
stated the regulatory scheme is economic in nature 
or purpose.304 “[S]imply because Congress may con-
clude that a particular activity substantially affects 
interstate commerce does not necessarily make it 
so.”305 Lopez limited Congress’s power to regulations 
that actually do affect interstate commerce.306 The 
three prong landmark Commerce Clause test set 
forth in Lopez does just that purpose—it determines 
if the regulation substantially affects interstate com-
merce.307 Within that three pronged analysis are fac-
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tors such as the congressional findings and purpose 
of the statute.308 Thus, GDF Realty rationales simply 
do not fall within Lopez, Morrison, and SWANCC. 
Under the modern Commerce Clause jurisprudence, 
Congress is limited to those regulations that have 
an economic connection to interstate commerce, 
preserving those areas over which states exert tra-
ditional police powers to the states. In conclusion, 
other sources of congressional authority for the fed-
eral protection of wildlife should be considered.

VI. Solutions

Given the potential extinction of the ESA, alter-
nate sources of congressional authority for the fed-
eral protection of wildlife should be proposed. This 
next section discusses the alternative constitutional 
schemes to protect the environment as well as alter-
nate equitable solutions.

The treaty clause may provide an alternate 
constitutional source of power for federal regula-
tion of the environment. The Supremacy Clause 
of Article VI states: “This Constitution, and the 
Laws of the United States which shall be made in 
Pursuance thereof; and all Treaties made, or which 
shall be made, under the Authority of the United 
States, shall be the supreme Law of the Land.”309 
Treaties may preempt state law or allow Congress 
to enact legislation that preempts state law.310 The 
treaty clause’s superior power over state regulations 
makes this source an effective alternative for federal 
authority for environmental regulation.311 Missouri 
v. Holland held that Congress may legislate in order 
to implement a treaty that it could not otherwise 
legislate under the limited powers of the Tenth 
Amendment.312 In that case, “[t]o the extent that the 
United States can validly make treaties, the people 
and the States have delegated their power to the 
National Government and the Tenth Amendment is 
no barrier.”313 However, the Senate must ratify with 
a two-hirds vote any constitutional treaties that the 
President signs.314 

The ESA does mention international concerns 
and supporters of the treaty clause rely on such 
provisions as a basis for the constitutionality of the 
ESA315 “[T]he United States has pledged itself as 
a sovereign state in the international community 
to conserve . . . various species.”316 Also, another 
ESA goal involves conservation plans “which meet 
national and international standards.”317 To this end, 

over seven treaties and conventions are actually 
listed in the ESA.318

Reliance upon the treaty power may prove 
ineffective for those nonmigratory species that 
“migrate” solely within borders of the United States 
because the treaty power supports only those inter-
national treaties listed in the ESA.319 The Western 
Convention’s broad and far-reaching goals extend to 
the migratory wildlife in general.320 Critics of rely-
ing on the treaty clause insist its authority is even 
more offensive than the ESA’s authority under the 
Commerce Clause.321 One critic argues the treaties 
named do not pertain to the entire ESA, interna-
tional agreements are not sufficiently related to 
ESA regulations, and the treaty power still impinges 
upon the federalist principles as seen under the 
Commerce Clause.322

Another provision from the Constitution worth 
mentioning is the Property Clause. Article IV of the 
Constitution grants Congress the “Power to dispose 
of and make all needful Rules and Regulations re-
specting the Territory or other Property belonging 
the United States.”323 This provision allows the fed-
eral government authority to protect federal lands, 
such as banning hunting.324 Kleppe v. New Mexico 
upheld the constitutionality of a federal statute 
protecting unclaimed horses and burros on public 
lands, requiring private landowners to return feder-
ally claimed animals straying onto their lands.325 
However, as seen, the federal authority is limited 
to federal lands. Animals and plants obviously do 
not know any boundaries between state and federal 
lands, demonstrating the limited effect up the prop-
erty clause.

Customary international law rests on the con-
sent of the nations so that those nations or states 
not agreeing to the law are not bound.326 Another 
area of international law is jus cogens. “[J]us co-
gens embraces customary laws considered binding 
on all nations and is derived from values taken to be 
fundamental by the international community rather 
than from the fortuitous or self-interested choices of 
nations.”327 However, treaties appear advantageous 
over customary or jus cogens because the Constitu-
tion recognizes their authority, and case law dem-
onstrates the ability of treaties to preempt contrary 
state law.328

A large number of law review articles and court 
opinions cite the destructive competitive nature of 
states, otherwise known as the race-to-the-bottom 
and the resulting lowered state standards. Ironi-
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cally, consideration of one state’s effort to create 
substantive environmental law may demonstrate an 
alternative to the Commerce Clause analysis. Con-
sider Montana’s approach of creating a fundamental 
right to a clean environment.329 Montana rewrote its 
state constitution in 1972 and specifically included 
a fundamental right to a clean environment as an 
inalienable right.330 The Montana constitution placed 
this right to a clean environment upon not only the 
state but upon individuals within the State, with 
the Montana legislature providing enforcement.331 
Although the right to a clean environment appears 
to be in direct conflict with the individual right to 
property use, property law has addressed this issue 
within the concept of nuisance.332 “The right to a 
clean and healthful environment is simply a right to 
be free from nuisance writ large.”333

Admittedly, the concept that states would take 
it upon themselves to create this fundamental right 
is improbable. However, given the Supreme Court’s 
“penumbras” of fundamental rights to include pri-
vacy, arguably another area of traditional state regu-
lation, a fundamental right to a clean environment 
does not appear that far-fetched.334 Another commen-
tator argues this “natural right” is nothing new.335 
The Constitution has been interpreted to provide for 
non-textual rights before.336 The author is careful to 
note this right is of a general “human welfare – not 
a right to nature itself.”337

Another solution involves Congressional action. 
This solution could mean positive or negative impact 
for the ESA. On one end, a federal constitutional 
amendment specifically giving authority in a com-
prehensive scheme to the federal government apart 
from the Commerce Clause is one alternative.338 
However, this solution detracts from the pendulum 
swing of authority from federal to state and vice 
versa. It is unlikely the founding fathers intended 
this area of power to remain unchanging in federal 
hands. One author, however, indicates that if the 
Supreme Court does not step in, “the battleground 
will move more squarely to Congress . . . [posing] 
a serious threat to the future of the ESA.”339 This 
alternative predicts a negative impact on the ESA 
by Congressional members, bowing to the pressure 
of companies and public interest groups supporting 
their causes.340 However, Congress represents the 
people, including both the developers and the envi-
ronmentalists.

Although the two following solutions do not 
provide an alternative constitutional basis, they 

ameliorate the harsh effects of the ESA upon state, 
local, and private land users. One alternative is re-
placement of the absolute standards of the ESA with 
“bargaining entitlements,” essentially a trading pro-
gram.341 This program would provide more flexibility 
instead of barring all land use.342 Another alternative 
is providing federal subsidies or tax credits to help 
“spread the cost of species preservation.”343 Subsi-
dies would allow for a balancing of equity between 
the continued economic development and conserva-
tion of species.344

VII. Conclusion

The ESA is designed to ensure the federal con-
servation of species and their habitats, although 
this goal is worthy, it does not fall under interstate 
commerce.345 Under Lopez and Morrison, a sub-
stantial economic connection must actually exist 
between the protection of diversity and interstate 
commerce.346 Lower courts widely diverge on the in-
terpretation of Lopez to the ESA.347 However, several 
judges recognize an individual insect or arachnid 
may not in and of itself posses any commercial 
value.348 Although species as a whole, basically the 
ecosystem, do provide opportunities for medical 
and technological advances, the nexus connection 
between the “potential” future value and interstate 
commerce is arguably not significant enough to over-
come the substantial activity test from Lopez. Under 
federalism principles, land use regulation occurring 
under the ESA’s habitat protection regulations are 
apart of the “massive legislation” left to the states. 
Admittedly, federal species conservation is impor-
tant; however, this worthy goal should fall under 
another source of constitutional authority.

Christine Toriz is a 2005 graduate of Texas Tech 
University School of Law, where she also received her 
Certificate in Biodefense Law.
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listed species may need to expand in the future in or-
der to maintain survival.

62  16 U.S.C. §§ 1533(b)(1)(A) (2000).

63  Id. § 1533(a)(1)(E).

64  Id. § 1533(f).

65  Mank, supra note 22, at 940.

66  16 U.S.C. § 1536(a)(2) (2000).

67  Id. § 1538(a)(1)(A).

68  Id. §§ 1538(a)(1)(B), (C).

69  Id. § 1532(19).

70  See id.

71  40 Fed. Reg. 44412, 44416 (1975), current version at 50 
C.F.R. § 17.3 (1995). The regulations define harm as 
an act or omission which actually injures or kills wild-
life, including acts which annoy it to such an extent as 
to significantly disrupt essential behavioral patterns, 
which include, but are not limited to, breeding, feeding 
or sheltering; significant environmental modification or 
degradation which has such effects is included within 
the meaning of ‘harm.’

72  BEAN & ROWLAND, supra note 21, at 213.

73  16 U.S.C. § 1540(b)(1) (2000). “The stiffest penalties 
may be imposed against those who knowingly violate 
the Act’s prohibitions with respect to endangered 
species; they can be imprisoned for a year and fined 
$50,000.” BEAN & ROWLAND, supra note 21, at 227 (citing 
§ 1540(b)(1)). Penalties for violations against threat-
ened species are exactly half the amount of prison time 
and fine. Id. at 228 (citing § 1540(b)(2)). Civil penal-
ties for violating endangered species are a maximum of 
$25,000 and violations against threatened species are 
half the amount. Id. (citing § 1540(a)(1)). Criminal vio-
lations can also include revocation of permits, licenses, 
etc. Id. (citing § 1538(d)). Finally, any equipment such 
as guns, ships, or aircrafts is subject to forfeiture. Id. 
(citing § 1540(e)(4)).

74  16 U.S.C. § 1540(g) (2000).

75  PERCIVAL, supra note 17, at 854 (citing E.O. WILSON, 
BIOPHILIA 121 (1984)). Currently, we rely on less than 1 
percent of living species. Id.
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76  EDWARD O. WILSON, THE DIVERSITY OF LIFE, at xvi (1999).

77  Id.

78  Id. at xvii.

79  Robert M. May, How Many Species Are There on the 
Earth?, 241 SCIENCE 1441 (1988).

80  WILSON, supra note 76, at xxii-iii.

81  PERCIVAL, supra note 17, at 855-56 (citing E.O. WILSON, 
BIOPHILIA 121 (1984)). “Natural products have been 
called the sleeping giants of the pharmaceutical indus-
try.” Id. at 855.

82  Id.

83  D.D. Soejarto & N.R. Farnsworth, Tropical Rain Forests: 
Potential Source of New Drugs?, 32 PERSPECTIVES IN BIOL-
OGY AND MEDICINE 244 (1989).

84  Id. at 250.

85  Id. at 248. This list includes drugs used for a variety 
of clinical uses ranging from antitumors to sedatives, 
male and female contraceptives, and insecticides. 

86  WILSON, supra note 66, at 283. Profits from drugs using 
this plant exceed $180 million a year.

87  Id.

88  Id.

89  Id. at 286.

90  Id.

91  Id. at 285. Hirudin is used to treat thrombosis, contu-
sions, rheumatism, and hemorrhoids.

92  GDF Realty v. Norton, 326 F.3d 622, 638 (5th Cir. 
2003), cert. denied, 125 S.Ct. 2898 (2005). 

93  Id. at 640-41. 

94  Id. at 638.

95  See WILSON, supra note 76, at xxii-iii.

96  See id. at 283-86.

97  See GDF Realty, 326 F.3d at 638; D.R. Morse & J.H. 
Lawton, et. al, Fractal dimension of gestation and the 
distribution of arthropod body lengths, 314 NATURE 731 
(1988).

98  Morse & Lawton, supra note 97, at 731-733.

99  See id.

100  Edward O. Wilson, The Little Things That Run the 
World, 1 CONSERVATION BIOLOGY, 344 (1987). Wilson pre-
dicts: 

 But if invertebrates were to disappear, I doubt 
that the human species could last more than 
a few months. Most of the fishes, amphibians, 
birds, and mammals would crash to extinction 
about the same time. Next would go the bulk of 
flowering plants and with the physical structure 
of the majority of the forests and other terres-
trial habitats of the world. The earth would rot. 
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rowing and closing the channels of the nutrient 
cycles, other complex forms of vegetation would 
die off, and with them the last remnants of the 
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a population explosion of stupendous propor-
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110  Mank, supra note 22, at 946.
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113  Hoke v. United States, 227 U.S. 308 (1913) (upholding 
the Mann Act, which prohibited the transportation of 
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poses).

114  Heart of Atlanta v. United States, 379 U.S. 241 (1964).

115  Id. Qualitative effect was the uncertainty of finding 
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116  Id.

117  Katzenbach v. McClung, 379 U.S. 294 (1964).

118  Id. at 304-05.
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261-262 (1964).

121  See discussion supra Part II.

122  See discussion infra Part IV.B.-C.
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powers).
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152  See Mank, supra note 22, at 950.

153  Lopez, 514 U.S. at 567.

154  Id. at 626-27 (Breyer, J., dissenting).

155  Id. at 627 (Breyer, J., dissenting).
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157  United States v. Morrison, 529 U.S. 598 (2000).
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159  Id. at 615-16.

160  Id. at 617.

161  Id. at 615-17.
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167  United States v. Olin, 107 F.3d 1506 (11th Cir. 1997).
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170  Id. at 1511.
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States Army Corps of Engineers (SWANCC), 531 U.S. 
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179  See SWANCC, 531 U.S. at 173.
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v. Port Auth. Trans-Hudson Corp., 513 U.S. 30, 44 
(1994)).

184  See Loh, supra note 47, at 483

185  Rancho Viejo v. Norton, 323 F.3d 1062 (D.C. Cir. 
2003).
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(NAHB), 130 F.3d 1041 (D.C. Cir. 1997)

187  Gibbs v. Babbit, 214 F.3d 483 (4th Cir. 2000).
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189  See NAHB, 130 F.3d at 1057.

190  Id. at 1043.
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series” soils that are found only in the San Bernardino 
and Riverside Counties in California. Id. at 1043. Urban 
development in the highly populous state of California 
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habitat. Id. at 1044. In 1992, the Fish and Wildlife 
Service listed the Fly in a final determination as an en-
dangered species, affording the Fly all the protections 
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192  Id. at 1043.
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196  Mank, supra note 22, at 964.

197  NAHB, 130 F.3d at 1046; Id. at 1057 (Henderson, J., 
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200  Id. at 1048 (quoting Heart of Atlanta, 379 U.S. at 256).

201  Id. (citing Heart of Atlanta, 379 U.S. at 256; Darby, 312 
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II.B.
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takes place.” Id. at 1056.

215  Id. at 1058 (Henderson, J., concurring).

216  Id. at 1063 (Sentelle, J., dissenting).

217  Id. (Sentelle, J., dissenting).

218  Id. at 1058 (Henderson, J., concurring).

219  Id. at 1058-60 (Henderson, J., concurring).

220  See id. at 1063 (Sentelle, J., dissenting).

221  Id. at 1065 (Sentelle, J., dissenting).

222  Id. at 1054-57.

223  Id. at 1054 (citing Hodel, 452 U.S. 264).
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251  Id. at 1066-70.

252  Id. at 1070-80.

253  Id. at 1066-70.

254  See id. at 1071-73.
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256  See Mank, supra note 22, at 973.
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United States v. Morrison, 529 U.S. 598, 690 (2000); 
SWANCC, 531 U.S. 159, 173 (2001). Chief Justice 
John Roberts dissented in this D.C. Circuit ruling, rais-
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Roberts has Limited Record in Environmental Cases, 36 
Envtl. L. Rep. (BNA) No. 29, 1525-26 (July 22, 2005). 
He wrote, “[t]he panel sustains the application of the 
Act in this case because Rancho Viejo’s commercial 

development constitutes interstate commerce and the 
regulation impinges on that development, not because 
the incidental taking of arroyo toads can be said to be 
interstate commerce.”

258  See Rancho Viejo v. Norton, 323 F.3d 1062, 1072 (D.C. 
Circuit 2003).

259  Id. (citing SWANCC, 531 U.S. at 173). 

260  See id. at 1070-80.

261  Id. at 1073. The Viejo court also relies on United States 
v. Ho, where the Fifth Circuit determined that asbestos 
removal, not the interstate pollution, is a commercial 
activity. Id. at 1073 n.12 (citing United States v. Ho, 
311 F.3d 589, 601-04 (5th Cir. 2002)).

262  Id. at 1078-79.

263  SWANCC, 531 U.S. at 173. SWANCC did not fully ex-
plain whether the object or activity meant the targeted 
activity or the activity benefited. The context for Viejo’s 
quote on the activity of regulations is as follows: 

 These arguments [regarding migratory birds] 
raise significant constitutional questions. For 
example, we would have to evaluate the precise 
object or activity that, in the aggregate, sub-
stantially affects interstate commerce. This is 
not clear, for although the Corps has claimed 
jurisdiction over petitioner’s land because it 
contains water areas used as habitat for migra-
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petitioner’s municipal landfill, which is plainly 
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of the United States to which the statute by its 
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265  Id. “Neither the plain language of the Commerce 
Clause, nor judicial decisions construing it, suggest 
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266  Id.

267  Id. at 624.

268  Id.
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Cave Ground Beetle and the Kretschmarr Cave Mold 
Beetle.

270  Id. 

271  Id. at 626.

272  Id. at 627.

273  Id. at 627-628. “[T]he Supreme Court has been quite 
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602).

277  Id. at 636.

278  Id. at 636-37.
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300  Lopez, 514 U.S. at 560.
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314  U.S. CONST. art. II, § 2.
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329  MONT. CONST. art. II, § 3.

330  See id.; Bryan P. Wilson, State Constitutional Envi-
ronmental Rights and Judicial Activism: Is the Big Sky 
Falling?, 53 EMORY L. J. 627, 627 (2004). The statute’s 
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clean and healthful environmental and the rights of 
pursuing life’s basic necessities, enjoying and defend-
ing their lives, liberties, acquiring, possessing, and 
protecting private property, and seeking their safety, 
health and happiness in all lawful ways. In enjoying 
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331  See MONT. CONST. art. IX, § 1.

332  Wilson, supra note 330, at 655.

333  Id.

334  Griswold v. Connecticut, 381 U.S. 479, 484 (1965). 
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nations from those guarantees that help give them life 
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335  Bruce Ledewitz, Establishing Federal Constitutional 
Right to a Healthy Environment in Us and In Our Pos-
terity, 68 MISS. L.J. 565, 586 (1998).

336  Id.

337  Id. at 565, 586.

338  Id. However, the actual passage of a constitutional envi-
ronmental amendment seems implausible. Id.

339  Winemiller, supra note 131, at 198.

340  Id. “The specter of flies, toads, and cave bugs thwarting 
the construction of hospitals, schools, and Wal-Marts is 
sure to encourage some in Congress to vote for changes 
to the ESA.”

341  William F. Pedersen, Using Federal Environmental 
Regulations to Bargain for Private Land Use Control, 21 
YALE J. ON REG. 1, 22-24 (2004).

342  Id.

343  Winemiller, supra note 131, at 198-99.
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345  See discussion supra Part II.B.

346  See discussion supra Part IV.B.-C.

347  See GDF Realty v. Norton, 326 F.3d 622 (5th Cir. 2003); 
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A i r  Q u a l i t y

R e c e n t  D e v e l o p m e n t s

TCEQ Proposes Standard 
Permits to Authorize Emissions 
from MSS Activities

The Texas Commission on Environmental 
Quality (TCEQ) has proposed a standard permit 
to authorize emissions resulting from normal 
maintenance, startup, or shutdown (MSS) activi-
ties. Tex Comm’n on Envtl. Quality, Proposed Air 
Quality Standard Permit for Maintenance, Startup, 
and Shutdown Emissions Releases 2 (December 
2005) at http://www.tceq.org/permitting/air/new-
sourcereview/mss_1286715.pdf. An affirmative 
defense exists for MSS emissions releases that are 
not already included in a permit. 30 TEX. ADMIN. 
CODE § 101.222(c) (2005). The TCEQ intends to 
phase out the affirmative defense for MSS emis-
sions. Proposed Air Quality Standard Permit for 
Maintenance, Startup, and Shutdown Emissions Re-
leases at http://www.tceq.org/permitting/air/new-
sourcereview/mss_1286715.pdf at 2. Previously 
permitted facilities will have two years to obtain 
authorization for their MSS emissions before losing 
the affirmative defense. Id.

MSS emissions can be authorized in three 
ways. Id. at 3. MSS emissions can be claimed as 
a part of a facility’s initial registration for a stan-
dard permit or as a revision to an existing permit. 
Id. MSS emissions can be claimed under a permit 
by rule as provided for in 30 TAC § 106.268. Id. 
Finally, MSS emissions can be permitted by the 
proposed MSS standard permit. Id. 

To use the MSS standard permit, the applicant 
must satisfy a number of technical requirements. 
It must make specific representations for quantify-
ing MSS emissions. Proposed Air Quality Standard 
Permit for Maintenance, Startup, and Shutdown 
Emissions Releases at http://www.tceq.org/per-
mitting/air/newsourcereview/mss_1286715.pdf 
at 4. It must use best available control technology 
(BACT) to minimize MSS emissions to the greatest 
extent possible. Id. at 4-5. It must perform an air 
quality monitoring analysis that demonstrates that 
the impacts of all applicable air contaminants will 
not exceed any state regulatory standard, any na-
tional ambient air quality standard, and any value 

enumerated in Table 1 of the proposed standard 
permit. Id.

These data must be sealed by a professional 
engineer, and the entire registration must be certi-
fied and signed by a responsible official. Id. at 6. 
The registration must include descriptions of how 
the applicant met the technical requirements. Id. 
The applicant must pay a fee of $900 unless it is a 
small business; non-profit organization; or munici-
pality, county, or independent school district with 
a population of 10,000 or fewer residents, in which 
case the fee is $250. Proposed Air Quality Standard 
Permit for Maintenance, Startup, and Shutdown 
Emissions Releases at http://www.tceq.org/permit-
ting/air/newsourcereview/mss_1286715.pdf at 6.

The TCEQ can prevent the use of the standard 
permit by notifying the applicant that there are 
significant health concerns regarding its potential 
MSS emissions. Id. at 9. The applicant must ad-
dress those concerns to the TCEQ’s satisfaction 
before its emissions can be authorized by the stan-
dard permit. Id. If the TCEQ does not send a writ-
ten acceptance, the standard permit will authorize 
the MSS emissions within 90 calendar days of the 
TCEQ’s receipt of the registration. Id. at 6.

If there will be a change that will increase 
emissions, the permittee must submit a registra-
tion alteration no later than 60 days prior to the 
start of construction or implementation of the 
change; construction may begin if the TCEQ either 
accepts in writing or does not respond within 60 
days. Id. The permittee must pay a fee of $450 
unless the TCEQ receives the requested alteration 
within 180 days after the original registration ap-
proval. Proposed Air Quality Standard Permit for 
Maintenance, Startup, and Shutdown Emissions 
Releases at http://www.tceq.org/permitting/air/
newsourcereview/mss_1286715.pdf. A change 
that does not increase emissions requires only a 
notification to the TCEQ no later than 30 days after 
construction or implementation of the change be-
gins. Id. at 6-7.

Agricultural facilities, animal feeding opera-
tions, and all associated facilities are subject to a 
different set of requirements for using the MSS 
standard permit. Id. at 10. They must not emit 
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particulate matter in amounts greater than the 
emission rates specified in 30 TAC § 111.71, meet 
BACT, submit compliance records upon request, 
and provide descriptions of their emissions and 
BACT compliance. Id.
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Fifth Circuit Holds that 
Company’s Environmental 
Impairment Liability Insurance 
Policy Covers CERCLA 
Remediation Costs

The Fifth Circuit Court of Appeals recently ex-
amined whether a company’s claims-made Environ-
mental Impairment Liability (EIL) insurance policy 
covered the remediation costs that the Environmen-
tal Protection Agency (EPA) imposed against the 
company under the Comprehensive Environmental 
Response, Compensation and Liability Act (CER-
CLA), 42 U.S.C. §§ 9601-9675 (2000). Int’l Ins. Co. 
v. RSR Corp., 426 F.3d 281 (5th Cir. 2005). Apply-
ing Texas law in this diversity case, the court held 
that sufficient evidence supported the jury’s finding 
that the EPA had made a claim against the insured 
company, RSR, within the insurance policy period, 
interpreting “claim” broadly in favor of the insured, 
and that RSR had not waived its coverage. Id. at 284. 
The Fifth Circuit upheld the judgment of the district 
court, which declared that the EIL insurer, Interna-
tional, was contractually obligated to indemnify RSR 
for the CERCLA remediation costs that the EPA had 
assessed against RSR. Id.

In 1982, during RSR’s EIL policy period, the 
EPA stated in a press release that it was placing an 
RSR property in Washington on the National Priori-
ties List (NPL) because of substantial lead pollution 
from RSR’s smelter. Id. at 285. RSR forwarded the 
press release to its insurer, International’s prede-
cessor in interest. Id. The EPA’s final listing, which 
also occurred within RSR’s EIL policy period, noted 
that “[p]ublication of sites on the final NPL will 
serve as notice to any potentially responsible party 
(“PRP”) that the Agency may initiate Fund-financed 
response actions.” Id. (quoting 48 Fed. Reg. 40,658 
(Sept. 8, 1983)).

International filed suit in 2000 in the Northern 
District of Texas seeking a declaratory judgment 
regarding its obligations for the remediation costs of 
an RSR West Dallas property. Id. The ensuing litiga-
tion included the dispute over indemnification for 
the Washington property. Id.

On appeal, the Fifth Circuit first analyzed the 
EIL policy, noting that the policy did not define the 
term “claim.” Id. at 286. The policy merely stated 
that it covered “all sums which the insured shall be 
obligated to pay . . . for damages by reason of the li-
ability imposed upon the insured by law on account 
of . . . personal injury . . . property damage [or] im-
pairment of . . . any other environmental right.” Id. 
at 288. However, the Fifth Circuit held that, under 
Texas precedent, the policy term “damages” covers 
CERCLA claims against the insured for response 
costs, cleanup costs, and costs of remediation. Id. 
(citing SnyderGeneral Corp. v. Century Indem. Co., 
113 F.3d 536, 539 (5th Cir. 1997); Bituminous Cas. 
Corp. v. Vacuum Tanks Inc., 75 F.3d 1048, 1053 (5th 
Cir. 1996)). Moreover, the court recognized that most 
jurisdictions have abandoned the distinction between 
legal and equitable damages; contamination to air, 
soil, and groundwater caused by pollution is now seen 
as “property damage.” See id. (citations omitted).

Nonetheless, International argued, in part, that 
the definition of “claim” in the jury’s instruction 
was legally erroneous. Id. at 286. The district court 
had instructed the jury that “the term ‘claim’ means 
an assertion by a third party that, in the opinion of 
the third party, the insured is liable to it for damag-
es within the risks covered by the policy . . .” Id. at 
290. Applying Texas’ substantive insurance law, the 
Fifth Circuit recognized that, when a contract term 
is reasonably susceptible to more than one meaning, 
courts should adopt a construction that favors the 
insured. Id. at 291 (citing Nat’l Union Fire Ins. Co. 
v. Hudson Energy Co., 811 S.W.2d 552, 555 (Tex. 
1991)). Because the EIL policy did not define the 
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term “claim,” the term was susceptible to more than 
one meaning. Id. Thus, the district court did not err 
by adopting a meaning of “claim” that was favorable 
to RSR. Id. at 295. In addition, the Fifth Circuit held 
that a supplemental jury charge – instructing the 
jurors to consider contextual evidence regarding the 
EIL policy and whether the EPA and RSR thought 
there was a “claim” – was not misleading because 
Texas law allows for extrinsic evidence when a con-
tract is ambiguous; moreover, courts should follow 
the construction of the parties in interpreting the 
agreement. Id. (citing Kelly v. Rio Grande Computer-
land Group, 128 S.W.3d 759, 768 (Tex. App.—El Paso 
2004, no pet.)) (other citations omitted).

Finally, in addition to resolving International’s 
waiver issue in favor of RSR, the Fifth Circuit held 
that the record contained sufficient evidence to sup-
port the jury’s verdict that the EPA made a claim 
against RSR within the EIL policy period. Id. at 297. 
The record reflected the undisputed facts that RSR’s 
smeltery caused the lead pollution and that RSR 
was liable under CERCLA. Id. Although the court 
acknowledged that an NPL listing is merely the first 
step in a process, the court also stated that with the 
listing comes a “virtual certainty of further investi-
gative and enforcement actions” by the EPA. Id.

Especially damaging to International’s case was 
the testimony of the former counsel to Internation-
al’s predecessor in interest. The testimony detailed 
how the insurer viewed the NPL listing as a claim 

by the EPA against RSR that, in turn, led to a claim 
by RSR against the insurer. See id. at 298. The 
Fifth Circuit rejected International’s assertion that 
the testimony violated the attorney-client privilege, 
reasoning that the former counsel described and 
made independent inferences from communications 
between him, RSR, and its agents, without revealing 
any confidential communications between him and 
his client, the insurance company. Id. at 299.

RSR clarifies the interaction of claims-made EIL 
insurance policies and claims for CERCLA costs. 
This case recognizes the trend in a majority of 
federal and state jurisdictions, including Texas, to 
interpret the insurance policy term “damages” to 
cover CERCLA costs of response, remediation and 
cleanup. RSR, 426 F.3d 287-88. RSR also reiterates 
that, under Texas’ insurance law, including the 
interpretation of EIL policies, the court will construe 
the term “claim” in favor of the insured when the 
term is deemed ambiguous. Id. at 291-92.
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Changes in the Application 
Process for Permits Allowing 
the Use of Natural Resources 
for Energy Projects and 
FutureGen Projects in Texas

Governor Perry’s executive order No. RP-49 and 
the subsequent standing order issued by the State 
Office of Administrative Hearings (SOAH), address 
the permitting procedures for energy projects. Perry 
issued executive order No. RP-49 on October 27, 
2005, establishing three goals: an electric customer 
education choice campaign, electric conservation 
by state agencies, and diversification of the energy 
supply. Tex. Gov. Exec. Order No. RP-49 (Oct. 27, 
2005), available at http://www.governor.state.

tx.us/divisions/press/exorders/rp49 (last visited 
Feb. 8, 2006). 

The first aspect of the Governor’s order, the 
electric customer education choice campaign, is a 
privately-funded campaign to make customers aware 
of the choices available in the retail electric service 
industry. The Public Utility Commission will ad-
minister the plan, which will begin sometime after 
January 1, 2006.

The second aspect of the order, the State 
Agency Energy Savings Program, requires all state 
agencies to develop energy conservation plans with 
percentage reduction goals for electricity, gasoline, 
and natural gas. The state agencies are required to 
follow with quarterly reports; these reports will ad-
dress whether state agencies met their goals, while 
offering suggestions for areas of possible improve-
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ment. The Texas Commission on Environmental 
Quality (“TCEQ” or “Commission”) committed to a 
five-percent reduction in energy consumption over 
the five-year period starting January 1, 2006. TCEQ 
Energy Saving Plan 1-2 (Dec. 2005) (Tex. Comm’n 
on Envtl. Quality), available at http://www.tceq.
state.tx.us/admin/support-services/EnergySaving-
sPlan_1255990.pdf (last visited Feb. 8, 2006). The 
agency will use the average recorded consumption 
of electricity, gasoline, and natural gas during the 
calendar year to calculate the five-percent reduction 
goal. Id.

The third aspect of the order, Diversity of Ener-
gy Supply, covers permitting procedures for energy 
projects in Texas and imposes an accelerated time-
line for permit processing. Tex. Gov. Exec. Order 
No. RP-49 (Oct. 27, 2005), available at http://www.
governor.state.tx.us/divisions/press/exorders/rp49 
(last visited Feb. 8, 2006). Pursuant to the order, 
the TCEQ must “apply the full resources of the 
agency to prioritize and expedite the processing 
of environmental permit applications that are pro-
tective of the public health and environment and 
propose to use Texas’ natural resources to generate 
electrical power” to encourage diversity in the sup-
ply of energy. Id. Under the order, the SOAH must 
hold a preliminary hearing within one week of the 
thirty-day public notice period for an electric gen-
erating facility issued a draft permit. Id. The SOAH 
must designate parties and set a schedule that 
returns a proposal for decision (“PFD”) to the Com-
mission within six months from the referral date. 
Id. Under the accelerated schedule, the TCEQ must 
require notice within 48 hours of referral to the 
SOAH. Id. The TCEQ is to give priority consideration 
to PFDs issued by the SOAH for permits covered by 
the order. Both the SOAH and the TCEQ must report 
and explain delays that could lead to noncompliance 
with the requirements of the order to the Governor’s 
Office on a monthly basis. Id.

 To implement the executive order, the 
SOAH issued a standing order on October 28, 2005 
that set forth procedures for all cases covered under 
the Governor’s order. State Office of Admin. Hear-
ings, All Cases Involving Application for Permits 
from the Texas Commission on Environmental Qual-
ity for Electrical Power Generation Facilities, (Oct. 
28, 2005), available at http://www.soah.state.tx.us/
elect-gen-permits-standing-order.pdf (last visited 
Feb. 8, 2006). Pursuant to the standing order, by 
the preliminary hearing date, applicants must pre-

file in electronic format with the SOAH all evidence 
that the applicants will offer at the hearing, includ-
ing witness testimony, the entire application with 
attachments, and all other documentary evidence. 
Id. Evidence not pre-filed by this deadline will not 
be admitted at the hearing unless the applicant 
shows that the need for the evidence to prove the 
case could not have been reasonably anticipated. 
To accelerate discovery, the standing order required 
that each applicant disclose and produce certain 
information by the date of the preliminary hearing, 
including information related to applicable statutes 
and rules, witness background, and documents pre-
pared by or for witnesses in anticipation of witness 
testimony. Id. 

The potential for economic, social, and envi-
ronmental benefits from FutureGen (clean coal) 
projects in Texas led to the legislature’s enactment 
of HB 2201 codified in the Texas Health and Safety 
Code and Texas Water Code, which requires changes 
in the permitting procedures for FutureGen projects. 
TEX. HEALTH & SAFETY CODE ANN. § 382.0565 (Vernon 
1992), TEX. WATER CODE ANN. § 5.558 (Vernon 1997); 
see also Tex. Comm’n Envtl. Quality, http://www.
tceq.state.tx.us/rules/pendadopt.html#05053 (de-
scribing HB 2201). Specifically, the streamlining re-
quirement applies to “Permits required to construct 
a component of the Future Gen project designed to 
meet the FutureGen emissions profile as defined 
by Section 382.0565, Heath and Safety Code.” TEX. 
WATER CODE ANN. § 5.558(a). “FutureGen” refers to 
a U.S. Department of Energy initiative to build a 
clean coal technology prototype power plant using 
a combination of technologies for carbon sequestra-
tion, carbon dioxide enhanced oil recovery, electric 
generation, and hydrogen production, with the end 
result being a zero-emission fossil fuel power plant. 
U.S. Department of Energy, FutureGen: Tomorrow’s 
Pollution-Free Power Plant, http://www.fossil.en-
ergy.gov/programs/powersystems/futuregen/.

To improve the state’s competitive advantage 
when competing for federal funds for FutureGen 
projects, HB 2201 requires the TCEQ, as well as the 
Texas Water Development Board and the Railroad 
Commission of Texas, to establish streamlined per-
mitting procedures for FutureGen projects no later 
than September 1, 2006. Tex. H.B. 2201, § 13, 79th 
Leg., R.S. (2005). Specifically, HB 2201 eliminates 
contested case hearings on applications for permits 
and requires the modification of public notice re-
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quirements to reflect the elimination of contested 
case hearings. TEX. WATER CODE ANN. § 5.558(c).

In the November 25, 2005, the TCEQ proposed 
rules to implement the required streamlining. 30 
Tex. Reg. 7831 (Nov. 25, 2005). These rules es-
tablish the streamlined procedures for permitting 
a FutureGen project in a new Chapter 91 of Title 
30 of the Texas Administrative Code and make cor-
responding changes to other sections of Title 30. Id. 
With the exception of the elimination of the contested 
case hearing requirement, the TCEQ’s rules provide 
that applications for FutureGen projects are subject to 
the same public participation requirements, such as 
public meetings and public comments, that otherwise 

would apply to the authorization being sought. See id. 
As of date of this article, the rules were pending adop-
tion by the Commission. 
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P u b l i c a t i o n s

The EPA’s Use of Supplemental 
Environmental Projects

Steven Bonorris, Chelsea Holloway, Annie Lo, 
and Grace Yang, Environmental Enforcement in 
the Fifty States: The Promise and Pitfalls of Sup-
plemental Environmental Projects, 11 Hastings 
W.-N.W. J. Env. L. & Pol’y 185 (Spring 2005).

For over a decade, the Environmental Protection 
Agency (EPA) has utilized Supplemental Environ-
mental Projects (SEPs or “projects”) as a tool to 
help resolve environmental enforcement actions. 
Environmental Enforcement in the Fifty States (“En-
vironmental Enforcement”) gives a comprehensive 
overview of SEPs, and discusses the pertinent legal 
issues and model practices for the use of SEPs. 

Background
Traditionally, deterrence was the primary basis 

for assessing penalties for the violation of environ-
mental regulations. Steven Bonorris, Chelsea Hol-
loway, Annie Lo, and Grace Yang, Environmental 
Enforcement in the Fifty States: The Promise and 
Pitfalls of Supplemental Environmental Projects, 11 
HASTINGS W.-N.W. J. ENV. L. & POL’Y 185, 187 (Spring 
2005). However, recent trends indicate a move 
away from the deterrence as a primary purpose and 
instead focus on self-reporting, community involve-
ment, and innovative “win-win” solutions. Id. SEPs 
are a very significant part of this trend. Id.

 

EPA SEP Guidelines and Memoranda
SEPs are “environmentally beneficial projects 

that go beyond compliance” that are treated as part 
of the “penalty” in environmental enforcement ac-
tions. Id. at 188. When SEPs are implemented as 
part of the settlement of an enforcement action, the 
“EPA may mitigate a portion of the civil penalty that 
otherwise might have been assessed.” Id. However, 
the project must be voluntary and must improve, 
protect, or reduce risks to public health or the envi-
ronment. Id. 

Once an informal practice, policies on the use of 
SEPs are now formally detailed at the federal level 
in EPA’s 1998 Final SEP Policy (Policy) and 2002 
Supplemental Environmental Projects (SEP) Policy. 
Id. at 189. Environmental Enforcement details the 
requirements of EPA’s SEP policies and lists the 
established categories of SEPs. Id. at 189-90. The ar-
ticle also presents a comprehensive overview of the 
six key topics covered by the Final SEP Policy and 
associated guidance. Id. at 189-95. 

First, even though a regulated entity may choose 
to implement a beneficial SEP, the Final SEP Policy 
notes that a minimum cash penalty is still necessary 
for reasons of “deterrence and fairness.” Id. at 190. 
The article lays out the EPA’s five-step calculation 
process for the final penalty. Id. at 190-91. Second, 
the Final SEP Policy requires that the SEP be “ac-
curately and completely” described in the settle-
ment agreement, noting that the regulated entity 
retains the responsibility of ensuring the project is 
implemented and completed as agreed upon in the 
settlement. Id. at 192. Unsatisfactory completion 
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of SEPs will result in stipulated penalties for the 
settling party. Id. Third, the Final SEP Policy encour-
ages community involvement where appropriate. 
Indeed, EPA issued a 2003 guidance memorandum 
to facilitate this endeavor. Id. at 192-93. Commu-
nity involvement is not required, however, and the 
memorandum lists several factors to consider when 
assessing the appropriateness of involving the com-
munity. Id. at 193. Fourth, SEPs that comply with 
the Final SEP Policy generally do not require special 
approval, but all SEPs that are part of a settlement 
must be documented. Id. at 193. Fifth, a 2003 
memorandum supplementing the Final SEP Policy 
provides guidance on how to treat SEPs that may 
ultimately prove profitable to the regulated entity. 
Id. at 194. Profitable SEPs may be accepted, but 
the memorandum’s limits on such SEPs are strict. 
Id. Finally, further memoranda supplementing the 
Final SEP Policy deal with the issues of aggregating 
individual SEPs into a larger project and using third 
parties to manage SEPs. Id. at 194-95. Both aggrega-
tion and the use of third parties may be permissible 
in certain situations. Id. 

The Law of SEPs
The article provides a thorough discussion of 

SEP laws as well as background on how SEPs relate 
to the statutory and prosecutorial discretion of EPA. 
Id. at 195-202. The information discussed in the ar-
ticle focuses on federal case law and administrative 
materials, but is also relevant to states. Id. at 195. 
The article explains that, although “no Congressio-
nal act expressly authorizes EPA to accept SEPs in 
mitigation of civil enforcement penalties,” the EPA 
possesses great discretion in this area and “no court 
has ever invalidated an EPA-approved settlement 
with a SEP.” Id. at 196. The EPA’s broad and virtu-
ally unreviewable discretionary power arises from 
the agency’s congressional authorization to admin-
ister and enforce federal environmental laws. Id. at 
197. “The broad power that EPA enjoys to mitigate 
or abandon civil enforcement actions would appear 
to include the lesser power to settle an action by 
incorporating a SEP.” Id. at 198.

Although the EPA’s authority came under attack 
by the Federal General Accounting Office (GAO) in 
the 1990’s, the issue was limited to mobile source 
violations under the Clear Air Act, and a subsequent 
revision of the SEP policy has resolved that question 
for the most part. Id. at 199-200. 

The article further suggests that specific state 
SEP guidelines are preferable over more informal 
application of SEPs on an ad hoc basis. Id. at 200. 
Some courts, however, have found even specific 
SEP guidelines to lack clarity, and the limited case 
law in this area raises unanswered questions. Id. at 
200-02. 

Policy Implications of Supplemental 
Environmental Projects

The article highlights the policy goals of en-
forcement actions, including the promotion of en-
vironmental compliance and the protection of the 
environment and public health. Id. at 202-03. The 
article takes an in-depth look at both the benefits 
and risks of SEPs, id. at 203-08, noting that SEPs 
benefit all parties involved. Id. at 205. SEPs encour-
age cooperation between regulators and violators, 
serve as laboratories for innovation, and benefit the 
community by promoting restorative justice. Id. at 
203-04. In addition, SEPs provide an opportunity for 
regulated entities to repair their damaged corporate 
image. Id. at 205. Hence, the authors describe SEPs 
as a “win-win situation for all parties involved.” 
Id. Critics argue that the benefits to the regulated 
community are too great and weaken the deterrent 
effect of environmental regulations. Id. Critics also 
cite as risks the discretionary nature of SEPs, op-
portunistic violators, and inconsistency in enforce-
ment. Id. at 206. SEPs have also come under criti-
cism by community groups, some of whom regard 
unadorned penalty actions as a more just course 
of action. Id. at 207. The article points out that the 
promulgation of formal and public federal and state 
SEP policies minimizes many of the noted con-
cerns; risks of abuse are greater where formal poli-
cies or guidelines are absent. Id. at 209. Currently, 
thirteen states have no such guidelines or policies. 
Id. The Texas Commission on Environmental Qual-
ity (TCEQ) has developed standard procedures for 
successful completion of SEPs, instead of paying a 
monetary penalty. Tex. Comm’n on Envtl. Quality, 
GI-352, Supplemental Environmental Projects, (May 
2006), available at http://www.tceq.state.tx.us/
comm_exec/forms_pubs/pubs/gi/gi-352_1501164.
pdf.

 
Model Practices of the Fifty States

Although many states follow the federal SEP 
model, others have taken different approaches. Id. at 
210. The article provides an examination of different 
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state SEP policies and practices and provides model 
practices for policymakers, regulators, and affected 
communities. Id. The article categorizes model SEP 
practices by the values that justify each practice. Id.

The first set of values identified in the article 
is “the most aspirational.” Id. These are the values 
that deal with environmental justice and “are con-
cerned with extending environmental enforcement 
beyond the punitive to the remedial, and encompass 
the collaborative model of engagement between the 
regulator and the regulated community.” Id. The 
article explains how environmental justice values 
support notions of restorative and social justice and 
how these values dovetail with the use of SEPs. Id. 
at 211-12. State practices in this area involve either 
giving preference to or providing further mitigation 
for SEPs that promote environmental justice. Id. 
at 212. In addition, SEP “idea banks” successfully 
incorporate community input in providing regulated 
entities with pre-approved SEP lists. Id. at 213. The 
article explains that a new collaborative model is on 
the rise in this area and cites New Hampshire’s use 
of this approach. Id. at 214-15. 

A second category of values animating SEPs in-
volves a state’s unique issues. This approach allows 
states to tailor their practices to unique or smaller 
violations that may require special treatment to 
ensure an effective solution. Id. at 216. The article 
describes several model practices for less significant 
enforcement contexts including small SEP contribu-
tions toward larger SEP projects managed by third 
parties. Id. at 217. Also mentioned are practices 
for transboundary SEPs that often arise in smaller 
states. Id. at 218.

The last identified value set influencing SEP 
policies and practices in the states concerns effi-
cient and effective administration of environmental 
laws. Id. at 218-221. The authors found that some 
states take an open or transparent approach to SEPs 
to respond to the common criticisms of SEPs. Id. at 
218-19. Model practices in this area focus on over-
sight and enforceability, transparency and neutrality 
in the approval process, and community input. Id. at 
219-221.

 
Conclusion

The article concludes that, by focusing on co-
operation, SEPs can be beneficial to all involved 
parties—from affected communities to regulators to 
regulated entities. Id. at 221. However, the use of 
SEPs present some risks, and the authors encourage 
the use of model practices to implement safeguards, 
better ensuring that SEPs benefit the public and are 
not subject to abuse. Id. at 221-22. Thus, nexus re-
quirements and practices focusing on transparency 
and accountability are highly valuable in realizing the 
benefits of SEPS while limiting the risks. Id. at 222. 
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S o l i d  W a s t e

TCEQ Proposes New Regulations 
Requiring Groundwater 
Monitoring Wells

In response to a growing concern for the protec-
tion of groundwater resources in the state, TCEQ 
has proposed a new regulation requiring groundwa-
ter monitoring wells to be spaced at a minimum of 
600 feet for point of compliance monitoring systems 
at solid waste disposal facilities. 30 TEX. ADMIN. CODE 
§330 (2006) (Tex Comm’n on Envtl. Quality) Draft 
Rules for Adoption available at http://www.tceq.

state.tx.us/assets/public/legal/rules/rule_lib/adop-
tions/04031330_ado.pdf (Jan. 13, 2006).

Groundwater monitoring wells sample and test 
groundwater for the presence of leachate chemicals. 
Ideally, when wells are closely spaced, more con-
tamination can be detected. Although it is widely 
recognized that municipal landfills can and do leak 
contaminants into groundwater, for years TCEQ 
regulations have had no minimum distance require-
ments for the spacing of groundwater monitoring 
wells. 30 TEX. ADMIN. CODE §330.231 (2003) (Tex 
Comm’n on Envtl. Quality, Municipal Solid Waste). 
The existing regulations require well spacing to be 
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determined solely on a site-specific basis, taking into 
account aquifer thickness, groundwater flow rate 
and direction, in addition to stratigraphy and hy-
draulic characteristics of saturated and unsaturated 
geologic units. Id. Environmental groups have long 
argued that the existing regulations are inadequate 
to protect groundwater resources in the state. Robin 
Schneider, Texas Campaign for the Environment and 
Public Research Works, Texas Trash Rules Matter 
(2006) available at: http://www.texasenvironment.
org/landfill_reports.cfm.

 TCEQ originally proposed a 300-foot mini-
mum spacing requirement between point of compli-
ance wells. 30 Tex. Reg. 5449, 5657 (2005) (to be 
codified at 30 TEX. ADMIN. CODE. §330.403) (proposed 
Sept. 9, 2005) (Tex Comm’n on Envtl. Quality). Af-
ter industry objected that the spacing requirement 
was arbitrary and ignored the technical aspects of a 
landfill’s geologic setting and liner design, however, 
TCEQ increased this distance to 600 feet. In addi-
tion, industry argued that the 300-foot spacing re-
quirement was not cost effective, because if adopted, 
it would needlessly double the number of groundwa-
ter wells at most facilities, resulting in increased 
installation and sampling costs. Consequently, TCEQ 
revised the proposed rules and increased the mini-
mum well spacing requirement from 300 feet to 600 
feet. 30 TEX. ADMIN. CODE §330 (2006) (Tex Comm’n 
on Envtl. Quality) Draft Rules for Adoption available 
at http://www.tceq.state.tx.us/assets/public/legal/
rules/rule_lib/adoptions/04031330_ado.pdf (Jan. 
13, 2006)

In addition to requiring minimum well spacing 
of 600 feet, the proposed rules oblige owners and 
operators of existing landfills to comply with the 
revised well spacing requirements by applying for a 
permit modification within two years from the effec-
tive date of the 2006 Revisions. 30 Tex. Reg. 5449, 
5655 (2005) (to be codified at 30 TEX. ADMIN. CODE 
§330.401) (proposed Sept. 9, 2005) (Tex Comm’n on 
Envtl. Quality). 

Initially, the proposed regulations required own-
ers or operators of disposal facilities to create mod-
els to justify greater well spacing. 30 Tex. Reg. 5449, 
5656 (2005) (to be codified at 30 TEX. ADMIN. CODE 
§330.401) (proposed Sept. 9, 2005) (Tex Comm’n 
on Envtl. Quality). Industry objected to the model-
ing requirement, arguing that site-specific analysis 
other than modeling should be used to support an 
alternative spacing of wells. Industry stressed that 
factors such as groundwater flowlines, the nature 

of the geology, the depth of the groundwater, the 
usability of the groundwater, and the amount of an-
nual rainfall can be analyzed to determine appropri-
ate well spacing. Additionally, industry claimed that 
the type of geology best suited for landfills, such 
as tight, seamless clay, is the most difficult soil 
to model. As a result, less suitable geology might 
be favored simply because of its capability to be 
easily modeled. Industry also argued that, if TCEQ 
wants to require a default distance between wells, 
then the distance should be measured between 
groundwater flowlines, rather than the distance 
between the wells themselves. 30 TEX. ADMIN. CODE 
§330 (2006) (Tex Comm’n on Envtl. Quality) Draft 
Rules for Adoption available at: http://www.tceq.
state.tx.us/assets/public/legal/rules/rule_lib/adop-
tions/04031330_ado.pdf (Jan. 13, 2006)

In response to these comments, TCEQ revised 
the proposed rules. Owners or operators will still 
have to submit technical demonstrations support-
ing well spacing for the groundwater monitoring 
system; however, the option to model for greater 
well spacing has been removed. 30 Tex. Reg. 5449, 
5656 (2005) (to be codified at 30 TEX. ADMIN. CODE 
§330.401) (proposed Sept. 9, 2005) (Tex Comm’n on 
Envtl. Quality). Furthermore, under §330.403(e)(2), 
an owner or operator may use an applicable multi-di-
mensional fate and transport numerical flow model 
to supplement the determination of the spacing of 
monitoring wells or other sampling points. Id.

It remains to be seen whether TCEQ’s overhaul 
of the solid waste disposal rules will provide better 
protection for groundwater resources in the state of 
Texas. While industry believes well spacing should 
be based on site-specific analysis, and that arbitrari-
ly setting a minimum distance requirement will not 
necessarily provide better protection for groundwa-
ter, environmental groups see the 600-foot minimum 
requirement as a step in the right direction, but 
hope that more constraints are forthcoming. 
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S t a t e  C a s e n o t e s

TNRCC Site-Closure Letter Does 
Not Protect Landowner from 
Suit

The Fourth Court of Appeals recently held that a 
site-closure letter from the Texas Natural Resource 
Conservation Commission (TNRCC) does not bar 
future action against the landowner for soil con-
tamination. Ronald Holland’s A-Plus Transmission & 
Automotive, Inc. v. E-Z Mart Stores, Inc., 184 S.W.3d 
749 (Tex. App.—San Antonio 2005, no pet. h.). The 
controversy arose when a neighboring landowner 
discovered levels of soil contamination above state 
action levels on his property years after the defen-
dants completed remediation. Id. at 752. The court’s 
decision opens the door to suits by neighboring land-
owners long after a regulatory agency approves the 
remediation of soil contamination. Id.

Facts
The Hollands’ property was adjacent to E-Z 

Mart’s property. Ronald Holland’s at 752.. Before 
E-Z Mart leased the property for a gas station, Wil-
liams Express owned the property. Id. In 1988, 
Williams Express removed an underground waste 
oil storage tank. Id. Williams Express removed 250 
cubic yards of contaminated soil from the property 
and then sold the property to Jim Yates in 1989. Id. 
Yates leased the property to E-Z Mart. Id. E-Z Mart 
later discovered a gas line leak and disposed of 886 
cubic yards of contaminated soil. Ronald Holland’s 
at 752. In 1998, E-Z Mart again found contamination 
in excess of state action levels and completed soil 
testing and remediation in compliance with TNRCC 
requirements. Id. TNRCC issued a letter stating that 
E-Z Mart had met site-closure requirements and that 
further remediation was not necessary. Id.

The Hollands leased a portion of their property 
to Trinity Wireless in 2001 for the construction of 
a cell tower. Ronald Holland’s at 752. An explosion 
occurred while Trinity Wireless was boring a hole 
for the tower. Id. Testing revealed soil contamina-

tion in excess of state action levels. Id. Because the 
Hollands’ property had previously been used only 
for farming, an independent environmental consult-
ing firm determined that the contamination resulted 
from the migration of hydrocarbons from E-Z Mart’s 
gas station to the Hollands’ property. Id.

Ruling
Relying on Taco Cabana, Inc. v. Exxon Corp., 5 

S.W.3d 773, 778 (Tex. App.—San Antonio 1999, pet. 
denied), E-Z Mart asserted that the site-closure let-
ter that the TNRCC issued had barred the Hollands’ 
action. Ronald Holland’s at 754. In Taco Cabana, 
the court entered a take-nothing judgment in favor 
of Exxon because Exxon complied with the reme-
diation standards set forth in the Texas Water Code 
and Texas Administrative Code. Taco Cabana at 778. 
In Ronald Holland’s, the court disagreed with E-Z 
Mart’s reliance on Taco Cabana, distinguishing the 
situations on the grounds that “a wrongdoer is not 
relieved from liability by the Texas Administrative 
Code, the Water Code, or the TNRCC’s regulations 
for contamination of another’s land when it is above 
the state action level.” Ronald Holland’s at 755 (cit-
ing Taco Cabana at 778). The court held that a site-
closure letter will not exonerate property owners 
from common law liability “if subsequent unreason-
able contamination is discovered.” Id.
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W a s h i n g t o n  U p d a t e

Landmark Clean Water Act Cases 
Argued Before the Supreme 
Court

Rapanos v. United States and Carabell v. U.S. 
Army Corps of Engineers

On February 21, 2006, the United States Su-
preme Court heard oral arguments in the cases of 
Rapanos v. U. S., 376 F.3d 629 (6th Cir. 2004) and 
Carabell v. U.S. Army Corps of Engineers, 391 F.3d 
704 (6th Cir. 2004). The cases offer the Supreme 
Court an opportunity to address the confusion sur-
rounding the extent of the U.S. Army Corps of Engi-
neers’ jurisdiction over permitting under Section 404 
of the Clean Water Act (CWA). The parties asked the 
Court to clarify the definition of “navigable waters” 
under the statute, with potentially significant impli-
cations for the administration of one of the nation’s 
key pollution-control statutes. Rapanos, 376 F.3d at 
635; Carabell, 391 F.3d at 708.

Facts and Procedural Posture
Petitioners in both cases appealed decisions of 

the U.S. Court of Appeals for the Sixth Circuit. In 
Rapanos, petitioners Judith and John Rapanos and 
three of their wholly owned companies sought to 
develop land they owned in three Michigan coun-
ties. Rapanos, 376 F.3d at 632. They began to dredge 
and fill wetlands on their land without obtaining 
the permits required by Section 404 of the CWA. Id. 
at 632-633. Civil proceedings were initially brought 
against the Rapanoses in 1994, and in 2000, the U.S. 
District Court for the Eastern District of Michigan 
found that they had filled their property in violation 
of the CWA. Id. at 634. The Sixth Circuit affirmed in 
2004. Id. at 632.

The Carabell petitioners sought to develop a 
parcel of land containing wetlands separated from 
a drainage ditch by a man-made berm. Carabell, 391 
F.3d at 705. In 1998, the Carabells received a permit 
to fill the wetlands from the Michigan Department 
of Environmental Quality (MDEQ), but the EPA 
notified the landowners that the state permit did 
not suffice to constitute authority to fill under the 
CWA. Id. at 706. The Carabells then applied for the 
required federal permit from the U.S. Army Corps 
of Engineers (Corps) but, in 2000, the Corps denied 
the permit. Id.

Questions Presented
The Supreme Court faced questions about the 

scope of jurisdiction under the CWA. The petition-
ers’ briefs ask whether CWA jurisdiction extends 
to wetlands that are hydrologically isolated from 
navigable waters of the United States, in Carabell, or 
wetlands that are adjacent to tributaries of waters of 
the United States, in Rapanos. The petitioners’ briefs 
also ask whether such regulation exceeds the bound-
aries of the federal government’s power to regulate 
intrastate activities under the Commerce Clause. 
Reply Brief at 1-2, Carabell v. U.S. Army Corps of 
Eng’rs, 126 S.Ct. 1295 (S.Ct. 2006) (No. 04-1384); 
Petitioners’ Reply Brief at 1, Rapanos v. U.S., 126 
S.Ct. 1294 (S.Ct. 2006) (No. 04-1034).

Clean Water Act Precedent
Current CWA jurisdictional boundary lines are 

marked by U.S. v. Riverside Bayview Homes, Inc., 
474 U.S. 121 (1985) and Solid Waste Agency of 
Northern Cook County (“SWANCC”) v. U. S. Army 
Corps of Eng’rs, 531 U.S. 159 (2001).

In Riverside Bayview, the Supreme Court upheld 
the Corps’ inclusion of adjacent wetlands in its 
definition of waters of the United States. Carabell, 
391 F.3d at 709; see 33 C.F.R. § 328.3(a)(7) (2006). 
The SWANCC court, while avoiding alteration of the 
Riverside Bayview holding, limited the Corps’ CWA 
jurisdiction by rejecting the Corps’ Migratory Bird 
Rule. Carabell, 391 F.3d at 709. The result was a 
definition of the outer limit of Corps’ jurisdiction 
that did not include isolated intrastate waters. Id.

In both Rapanos and Carabell , the Sixth Cir-
cuit agreed with a majority of Circuits that apply 
SWANCC narrowly, only to isolated waters, and 
rejected the notion that SWANCC restricts federal 
regulation to navigable waters and non-navigable wa-
ters directly abutting navigable waters. Id.; Rapanos, 
376 F.3d at 637.

The Parties’ Arguments
The brief for the United States in Rapanos 

stresses the reasonableness of inclusion of wet-
lands adjacent to tributaries of traditional navigable 
waters in the definition of “waters of the United 
States.” Petitioners’ Reply Brief at 14-15, Rapanos 
v. U.S., 126 S.Ct. 1294 (S.Ct. 2006) (No. 04-1034). 
The United States asserts that federal jurisdiction is 
appropriate because, practically, pollution entering 
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tributaries may eventually affect quality of down-
stream navigable waters. Id. Additionally, the United 
States argues that regulation of adjacent wetlands 
is appropriate based on the Supreme Court’s hold-
ing in Riverside Bayview. Id. at 15. In its brief, the 
United States’ also takes the position that regulation 
of adjacent wetlands is an appropriate extension 
of Corps’ authority under the Commerce Clause 
because the Corps may act to prevent pollution of 
navigable waters, and in the aggregate, discharges 
into adjacent wetlands substantially impact inter-
state commerce. Id. at 16.

The brief for respondent U.S. Army Corps of 
Engineers in Carabell asserts that Corps regulation 
of wetlands adjacent to a covered tributary is ap-
propriate even though the wetlands are separated 
from the tributary by a man-made berm. Reply Brief 
at 13, Carabell v. U.S. Army Corps of Eng’rs, 126 
S.Ct. 1295 (S.Ct. 2006) (No. 04-1384). The brief 
also calls for deference to agency determinations of 
which bodies of water to regulate, and asserts that 
if a berm or similar feature ever caused the wetland 
not to affect adjacent waters, that would be justifica-
tion for granting a permit, not for nullifying federal 
jurisdiction. Id. at 14-15.

On the other hand, the brief for petitioners 
Rapanos argues that Congress intended that the 
term “waters of the United States” be limited to tra-
ditionally navigable waters and adjacent wetlands. 
Petitioners’ Reply Brief at 1, Rapanos v. U.S., 126 
S.Ct. 1294 (S.Ct. 2006) (No. 04-1034). Regulation of 
wetlands adjacent to tributaries of navigable waters 
based on a hydrological connection, however, ex-
ceeds the federal government’s regulatory authority 
under the CWA. Id. at 2-3.

The Carabells’ brief focuses, in part, on its 
understanding of SWANCC. The brief claims that 
the CWA’s jurisdiction does not extend to wetlands 
absent a “significant nexus” to navigable waters, 
and that the minimum requirement for a nexus to 
be significant is surface or groundwater hydrological 
connection. Reply Brief at 1-2, Carabell v. U.S. Army 
Corps of Eng’rs, 126 S.Ct. 1295 (S.Ct. 2006) (No. 
04-1384).

Amici
Both sides of the dispute have drawn support-

ers and multiple amici briefs. The Respondents 
drew support from various governmental entities, 
environmental groups, and scientists, among others. 
Petitioners Rapanos and Carabell were supported by 

various groups representing the interests of property 
owners and developers.

Notably, a coalition of 34 states (“the States”) 
led by Michigan and New York filed an amicus brief 
supporting respondent United States’ authority to 
regulate wetlands “adjacent to the nation’s tributar-
ies.” Brief of Amici Curiae the States of New York, 
et al. supporting Respondents, Rapanos v. U. S., 125 
S.Ct. 1294 (S.Ct. 2006) (Nos. 04-1034, 04-1384). 
The States see federal regulation of non-navigable 
tributaries and adjacent wetlands as the proper fed-
eral state balance in water quality regulation. Id. at 
4. The States stress that much of the pollution that 
eventually reaches navigable waters is originally 
discharged into non-navigable tributaries or their 
adjacent wetlands, necessitating federal regulation. 
Id. Such discharges into tributaries find their way 
to downstream states, and absent federal control, 
states would have to disproportionately regulate in-
state pollution sources to make up for the impacts of 
upstream states’ pollution. Id. at 3-4.

The petitioners’ supporters, such as the In-
ternational Council of Shopping Centers, et al., 
emphasize that federal regulation far beyond the 
nation’s navigable waters is “wreaking havoc on 
legitimate land development.” Brief of Amici Curiae 
the International Council of Shopping Centers, et 
al. supporting Petitioners, at 4, Rapanos v. U. S., 
125 S.Ct. 1294 (S.Ct. 2005) (Nos. 04-1034, 04-1384). 
The National Association of Home Builders argues 
on behalf of Petitioners that discharges into drain-
age ditches should be regulated as point source 
discharges under Section 402 of the CWA instead 
of by Corps permitting under Section 404, and thus 
the Corps’ assertion of jurisdiction in these cases 
is improper. Brief of Amicus Curiae Nat. Assoc. of 
Home Builders in Support of the Petitioners, at 1-2, 
Rapanos v. U. S., 125 S.Ct. 1294 (S.Ct. 2005) (Nos. 
04-1034, 04-1384).

In Oral Arguments and the Justices’ 
Questions

Attorneys representing the Carabells and the 
Rapanoses emphasized different arguments in front 
of the Supreme Court on February 21, 2006.

Reed Hopper, representing the Rapanoses, 
argued that the Corps overreached by attempting 
to regulate non-navigable tributaries of navigable 
waters. 2006 WL 496220, at *3. He also asserted that 
the language of the CWA does not authorize Corps 
jurisdiction over the millions of miles of tributar-
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ies in the country. Id. Hopper also claimed that 
this overreaching exceeds the agency’s authority 
under the Commerce Clause. Id. at *43. He fielded 
questions from Chief Justice Roberts and Justices 
Scalia, Alito, Ginsburg, and Souter about proper ju-
risdictional boundaries under the CWA. See Supreme 
Court Hears Landmark Wetlands Cases at http://
www.bdlaw.com/assets/attachments/111.pdf, at 1.

Timothy A. Stoepker, attorney for the Carabells, 
chose to focus on the distinctions between his 
clients’ situation and that of the Rapanoses. See 
Supreme Court Hears Landmark Wetlands Cases at 
http://www.bdlaw.com/assets/attachments/111.
pdf, at 1-2. He emphasized the isolated nature of the 
Carabells’ wetlands due to the presence of a berm 
that separated the property from a ditch draining 
into waters of the United States. Id. Stoepker as-
serted that the drainage ditch on the other side of 
the berm should more appropriately be regulated 
as a point source under Section 402 of the CWA. Id. 
He responded to a question from Justice Stevens by 
stating that development on the property that cre-
ated a hydrological connection still fell outside the 
Corps’ jurisdiction. Id. Justice Souter claimed such 
a law would ‘“lock the barn after the horses go.’” 
Id. at 2.

Solicitor General Paul D. Clement argued on 
behalf of the United States and the U.S. Army Corps 
of Engineers. 2006 WL 496220. He described the 
hydrologic connection to navigable waters on the 

Rapanos property, and answered questions from the 
Chief Justice regarding the definition of a tributary 
and how it is distinguishable from waters of the 
United States. Id. at *44. When Clement stated that 
manmade features, such as storm drains, could 
constitute tributaries, Justice Scalia responded with 
skepticism over a storm drain representing waters 
of the United States. Id. at *52. In countering Stoep-
ker’s arguments for the Carabells, Clement stated 
that proximity to navigable waters or their tributar-
ies is sufficient to designate a wetland as adjacent, 
and a hydrologic connection to navigable waters is 
not required. Id. at *68. Although he later conceded 
after questioning that mere proximity is not enough 
to create jurisdiction, Clement continued to deny the 
validity of Stoepker’s hydrologic connection argu-
ment. Id. at *74.
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W a t e r  Q u a l i t y  &  W a t e r  U t i l i t i e s

Applicants for Certificates of 
Convenience and Necessity Are 
Not Required to Own or Operate 
Water System

Bexar Metro. Water Dist. v. Tex. Comm’n 
on Envtl. Quality, No. 03-04-00574-CV, 2006 WL 
305195, at *1 (Tex. App. Feb 10, 2006).

In 2000, the City of Bulverde (Bulverde) filed 
an application to the Texas Commission on En-
vironmental Quality (TCEQ) for a certificate of 
convenience and necessity (CCN) to provide water 
utility service in its extra-territorial jurisdiction and 
some outlying areas. Bexar Metro. Water Dist. v. Tex. 
Comm’n on Envtl. Quality, No. 03-04-00574-CV, 2006 
WL 305195, at *1 (Tex. App. Feb 10, 2006). Bulverde 
contracted with Guadalupe-Blanco River Authority 

(GBRA) to design, construct, finance, and operate 
the water system. Id. Bexar Metropolitan Water Dis-
trict (BexarMet) requested a hearing on Bulverde’s 
application and subsequently filed its own applica-
tion to amend its certificate to provide water utility 
service to an area that overlapped with the service 
area sought by Bulverde. Id. In 2002, an administra-
tive law judge (ALJ) conducted a hearing, in which 
the ALJ found that Bulverde, by itself, lacked the 
financial, managerial, and technical capability to 
provide continuous and adequate service. Id. The 
ALJ recommended denial of Bulverde’s application 
and approval in part of BexarMet’s application. Id. at 
*2. The Commission, however, approved Bulverde’s 
application, relying on the contractual relationship 
between Bulverde and GBRA; the Commission held 
that ownership of the facilities by the CCN applicant 
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was not legally required. Id. After the Commission 
decision was affirmed by the trial court, BexarMet 
appealed to the Austin Court of Appeals. Id.

Statutory Requirements for Granting 
a CCN

The Texas Water Code requires that, to approve 
an application to obtain a CCN for water utility 
service, the Commission must ensure that the ap-
plicant: (i) possesses the financial, managerial, and 
technical capability to provide continuous and ad-
equate service; (ii) is capable of providing drinking 
water that meets specified statutory requirements; 
and (iii) has access to an adequate supply of water. 
TEX. WATER CODE ANN. § 13.241(a)-(b) (West 2000). 
BexarMet argued that the applicant itself must pos-
sess the necessary capabilities, or alternatively, that 
the agreement between Bulverde and GBRA does 
not grant Bulverde sufficient control to satisfy the 
“continuous and adequate service” requirement. 
Bexar Metro. Water Dist., 2006 WL 305195, at *2. 
Additionally, BexarMet argued that Bulverde did not 
meet the requirements of Commission regulations 
favoring regionalization of water utilities. Id.

 
Agency Discretion in Decisionmaking

In considering whether § 13.241(a) was sat-
isfied, the court of appeals determined that the 
language “in determining whether to grant a certifi-
cate…the Commission shall ensure…” was indicative 
of broad discretion placed in the hands of the Com-
mission. Id. at *4. This language from § 13.241(a) 
was contrasted with the language in § 13.241(d), 
which states that an “applicant must demonstrate…” 
Id. In choosing the application of Bulverde over Bex-
arMet, the Commission chose between “two quality 
players.” Id. at *6. Although BexarMet also had ex-
perience and capabilities as a water supplier, the ap-
peals court did not find that the decision in favor of 
Bulverde was “arbitrary, capricious, or represented 
an abuse of discretion” and found that it was sup-
ported by “substantial evidence.” Id.

 
Did the CCN Applicant Have to Own the 
Facilities Used to Supply Water?

The court found that use of the term “pos-
sesses” in § 13.241(a) did not require the applicant 
to own the facilities. Id. at *4. The court reviewed 
this issue of statutory construction de novo, with 
the construction of the statute by the Commission 
entitled to “great weight by reviewing courts.” Id. at 

*3 (citing State v. Public Util. Comm’n, 883 S.W. 2d 
190, 196 (Tex. 1994)). The legislature had not de-
fined “possess” in the Water Code. Id. at *4. Turn-
ing to Black’s Law Dictionary, the court found “pos-
sess” to mean “to have in ones own actual control,” 
and “control” to mean “the direct or indirect power 
to direct the management and policies of a person or 
entity whether…by contract or otherwise.” Id. (cit-
ing BLACK’S LAW DICTIONARY 1201 (8th ed. 2004)) The 
ordinary meaning of the term thus supported the ar-
gument that, by entering into a contract with GBRA, 
Bulverde could be within the statutory requirements 
for possessing the necessary capabilities to provide 
continuous and adequate service. Id. 

The court found additional support for Bulverde’s 
demonstration of capabilities through contracts with 
another entity in the Interlocal Cooperation Act. Id. 
at *5. Under that statute, a municipality, district, or 
river authority may contract with another to obtain 
water supply for the purpose of increasing the ef-
ficiency and effectiveness of local governments. TEX. 
GOV’T CODE ANN. § 791.026 (Vernon 2004).

After finding that Bulverde did not have to 
own facilities in orderto “possess” them, the court 
found that substantial evidence supported the 
Commission’s conclusion that Bulverde did possess 
the capabilities to provide “continuous and adequate 
service.” Id. The court cited testimony current opera-
tions of GBRA, and the financial status and budget 
of Bulverde as indicative of such capabilities. Id.

 
Enforcement Issues

Although Bulverde would hold the CCN, the 
court found that the Commission had sufficient 
authority to bring any necessary enforcement action 
against GBRA. Id. at *6. The Water Code provides 
that the attorney general can bring an action on 
behalf of the Commission against any retail public 
utility that violates Chapter 13. TEX. WATER CODE ANN. 
§ 13.411(a) (Vernon 2000). Chapter 13 imposes ob-
ligations on a retail public utility that provides water 
without a certificate – prohibiting the discontinu-
ance, reduction, or impairment of service without 
Commission approval. Id. § 13.250(c), (d). Addition-
ally, every district that furnishes water service must 
provide service that is safe, adequate, efficient, and 
reasonable. Id § 13.139. Finally, the contract be-
tween Bulverde and GBRA is specifically subject to 
all applicable sections of the Texas Water Code and 
Commission rules. Bexar Metro. Water Dist., 2006 
WL 305195, at *7.
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Did the Applicant Meet the 
Regionalization Requirements?

State policy, as enforced by Commission rules, 
encourages the development of optimum regional 
systems to prevent redundancy and ensure low 
rates. Tex. Const. art. III §49-d(a), 30 Tex. Admin. 
Code §291.102(b) (2003). Prior to the Commission 
granting a certificate for an area requiring a physi-
cally separate water system, an applicant must 
demonstrate that regionalization is not economical-
ly feasible. TEX. WATER CODE § 13.241(d). Although 
BexarMet suggested that Bulverde did not meet this 
requirement, the Commission found that Bulverde’s 
system would, in fact, be part of the Western Can-
yon Treated Water Project. Bexar Metro. Water Dist., 
2006 WL 305195, at *7. Thus, the water supplied by 
GBRA would result in economies of scale. Id. Citing 
testimony from GBRA’s Director of Project Develop-
ment, the court of appeals held that the Commis-
sion’s findings regarding Bulverde’s system being 
part of a regional water project were supported by 
substantial evidence. Id.

Impact of Decision
An applicant for a CCN need not own the facili-

ties necessary to supply water to the CCN service 

area. Id. at *4. Chapter 13 of the Water Code al-
lows a CCN holder to contract with another water 
supplier who will provide the facilities and opera-
tions to supply water within the service area, and 
also includes the enforcement mechanisms neces-
sary to ensure that the Commission can ensure 
that such an arrangement meets the requirements 
of continuous and adequate service. Id. (applying 
TEX. WATER CODE ANN. § 13.241(a)); TEX. WATER 
CODE ANN. § 13.411. As a result of this holding, a 
relatively small entity which does not own or oper-
ate water supply facilities can nonetheless obtain 
a CCN. Thus more entities may begin to compete 
for CCNs.

Greg Graml is a second year student at The Uni-
versity of Texas School of Law and staff member on 
the Texas Environmental Law Journal.

Emily Rogers is a partner practicing environ-
mental law and water and wastewater utility law 
at Bickerstaff, Heath, Pollan & Caroom, L.L.P. in 
Austin. Ms. Rogers is a graduate of the University of 
Houston Law Center and formerly served as an at-
torney for the Texas Natural Resource Conservation 
Commission.

W a t e r  R i g h t s

City of Irving is Granted 
Authorization to Reuse Water

Introduction
On January 6, 2006, the Texas Commission 

on Environmental Quality (TCEQ) granted the City 
of Irving’s request for an amendment to its water 
right (the Amendment) to allow it to reuse treated 
wastewater effluent in the future. See Tex Comm’n 
on Envtl. Quality, Amendment to Certificate of Ad-
judication No. 03-4799C, Docket No. 2003-1530-WR; 
SOAH Docket No. 582-04-8097 (Jan. 6, 2006). This 
amendment authorized the City of Irving to indirect-
ly reuse up to 31,600 acre-feet per year of Sulphur 
River Basin water in the Trinity River Basin. Id. at 
2. This authorization for future reuse, however, is 
contingent upon the City of Irving identifying all 
specific points of discharge and diversion, and ob-
taining “bed and banks” permits by satisfying the 
requirements of Texas Water Code § 11.042. Id.; see 
also TEX. WATER CODE ANN. § 11.042 (Vernon 2005). 

This amendment is the first application the Com-
missioners have considered since the statutes were 
amended by Senate Bill 1 in 1997). While other per-
mits for indirect reuse have been issued, these have 
been the result of uncontested or settled permit 
matters and thus been issued directly by the Execu-
tive Director without the need to have Commission 
consideration. This decision could be important to 
applicants that are similarly situated to the City of 
Irving because the approach would allow them to ob-
tain approval to reuse effluent that it will discharge 
to the river in the future and prior to knowing where 
its discharge and rediversion points will be.

Background
Many municipalities are examining the reuse 

of its municipal effluent as a way to meet their 
future water needs. Todd Chenoweth and Robin 
Smith, Tex Comm’n on Envtl. Quality Interoffice 
Memorandum, Reuse Issues in Water Rights Permit-
ting (Feb. 25, 2005) at 1 (at http://www.tceq.state.
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tx.us/assets/public/permitting/watersupply/water_
rights/030905summary.pdf). The City of Irving has 
had the right to impound water from the Sulphur 
River Basin in Lake Chapman, within the Trinity 
River basin, since 1968. See Tex Comm’n on Envtl. 
Quality, City of Irving Closing Argument, Docket No. 
2003-1530-WR; SOAH Docket No. 582-04-8097 (June 
8, 2005), at 1. The City of Irving is authorized to di-
vert and use its Lake Chapman water in the Trinity 
River Basin for municipal and industrial purposes. 
Id. The water was not physically available in the 
Trinity River Basin until 2003, and at the time of 
the application for the amendment, the Lake Chap-
man water had been diverted into the Trinity River 
Basin for less than one year. Id. at 9. Based on the 
Texas Water Development Board’s 2004 population 
and water-demand projections, Irving needs to de-
velop at least 23,758 acre-feet per year of additional 
water supply to meet future demands. Id. at 13. To 
meet the growing water demand of its increasing 
population, Irving sought the right to reuse treated 
wastewater effluent derived from its Lake Chapman 
water.

Provisions of the Amendment
The Amendment expressly authorizes the City 

of Irving to reuse 31,600 acre-feet per year of efflu-
ent derived from the Sulphur River Basin water in 
the Trinity River Basin. Tex Comm’n on Envtl. Qual-
ity, Amendment to Certificate of Adjudication No. 
03-4799C, Docket No. 2003-1530-WR; SOAH Docket 
No. 582-04-8097 (Jan. 6, 2006), at 2. The other provi-
sions of the Amendment do the following: (1) delete 
Special Condition 5.A., which originally required 
water diverted but not consumed to be returned to 
the Trinity River Basin at the owner’s disposal plant 
and the disposal plants of the industrial users; (2) 
require Irving to identify all specific points of dis-
charge and diversion and satisfy the requirements 
of Texas Water Code § 11.042 for the use of the bed 
and banks of State watercourses; (3) require Irving 
to provide a method to measure and account for all 
Lake Chapman water reused within the Trinity River 
Basin; (4) deny Irving authorization to discharge 
any wastewater effluent for Irving’s reuse into a 
facility owned or operated by the City of Dallas; and 
(5) subject Irving’s right to reuse its Lake Chapman 
water to the Trinity River Authority’s right, prior to 
discharge from the TRA treatment facility, to make 
direct use of those return flows. Id. at 3. 

Several of these provisions are the result of 
negotiations between Irving and initial objectors to 
the Amendment, namely the Trinity River Author-
ity and the City of Dallas. An important provision 
also requires Irving to the identify specific points 
of discharge and diversion, as well as satisfy the 
requirements of Texas Water Code § 11.042, prior to 
implementing any indirect reuse project. Id.

What Is Water Reuse?
In water rights permitting, reuse typically in-

volves the use treated wastewater effluent derived 
from surface water that has already been benefi-
cially used once under a water right, or the reuse of 
groundwater-derived effluent that has been placed 
in a watercourse. 30 TEX ADMIN. CODE § 297.1(44) 
(2005). The City of Irving application is only for sur-
face water. Tex Comm’n on Envtl. Quality, Amend-
ment to Certificate of Adjudication No. 03-4799C, 
Docket No. 2003-1530-WR; SOAH Docket No. 582-
04-8097 (Jan. 6, 2006), at 2. There are two types of 
reuse: direct reuse and indirect reuse. Direct reuse 
occurs “when effluent from a wastewater treatment 
plant is piped directly to a place where it is used.” 
Todd Chenoweth and Robin Smith, Tex Comm’n on 
Envtl. Quality Interoffice Memorandum, Reuse Issues 
in Water Rights Permitting (Feb. 25, 2005) at 1 (at 
http://www.tceq.state.tx.us/assets/public/permit-
ting/watersupply/water_rights/030905summary.
pdf). Indirect reuse is “the reuse of water, usu-
ally effluent, which is placed back into the river 
or stream.” Id. TCEQ staff has concluded in some 
cases, such as Irving’s, that a “bed and banks” per-
mit under Texas Water Code § 11.042 is required to 
use a watercourse to transport treated effluent for 
any subsequent diversion and reuse. Id. The City of 
Irving’s return flows will go to the Trinity River Au-
thority Central Regional Wastewater System’s treat-
ment plant, and then Irving will divert and reuse the 
treated effluent after it is discharged back into the 
watercourse. Tex Comm’n on Envtl. Quality, City of 
Irving Closing Argument, Docket No. 2003-1530-WR; 
SOAH Docket No. 582-04-8097 (June 8, 2005), at 3.

 
Texas Water Code § 11.042: “Bed and 
Banks” Permits

Irving’s reuse of Lake Chapman water is con-
tingent on acquiring “bed and banks” permits once 
diversion and discharge points are delineated. Tex 
Comm’n on Envtl. Quality, Amendment to Certificate 
of Adjudication No. 03-4799C, Docket No. 2003-1530-
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WR; SOAH Docket No. 582-04-8097 (Jan. 6, 2006), 
at 2. When the water is discharged from the TRA 
treatment plant, Irving needs a Texas Water Code § 
11.042 “bed and banks” permit to transport the wa-
ter. TEX. WATER CODE ANN. §§ 11.042(a)-(c) (Vernon 
2005). There is little legislative guidance regarding 
§ 11.042, and major issues remain unresolved. Todd 
Chenoweth and Robin Smith, Tex Comm’n on Envtl. 
Quality Interoffice Memorandum, Reuse Issues in 
Water Rights Permitting (Feb. 25, 2005) at 1 (at 
http://www.tceq.state.tx.us/assets/public/permit-
ting/watersupply/water_rights/030905summary.
pdf). One issue is the conflict between Texas Water 
Code § 11.042 and § 11.046. Id. Section 11.046(c) 
says that as soon as surface water is returned to 
the stream, it effectively is state water again and is 
therefore amenable to appropriation by others. TEX. 
WATER CODE ANN. §§ 11.042(a) (Vernon 2005). This 
results in conflicts between appropriators and those 
planning to indirectly reuse effluent. Tex Comm’n 
on Envtl. Quality Interoffice Memorandum, at 1. 
This is especially true in situations where the “bed 
and banks” applicant is seeking to reuse historically 
discharged return flows that other appropriators 
have relied upon. Id. at 1-2.

Furthermore, other issues regarding priority of 
a “bed and banks” permit remain unclear, includ-
ing: whether § 11.042 is a new appropriation and 
thus subject to § 11.134; how to determine the water 
availability for a “bed and banks” permit; who can 
apply for an indirect reuse permit; what the required 
notice is for a “bed and banks” application for his-
torically discharged return flows; how to determine 
rights in times of water shortages; and whether 
water sales by a treatment plant is acceptable. Id. 
at 2-5. 

Even after the City of Irving’s Amendment was 
granted, the exact analysis required under § 11.042 
remained unclear. This was because there was no 
significant historical discharge of the Lake Chapman 
water into the Trinity River Basin. Tex Comm’n 
on Envtl. Quality, City of Irving Closing Argument, 
Docket No. 2003-1530-WR; SOAH Docket No. 582-04-
8097 (June 8, 2005), at 9. Because the water was 
not historically in the Trinity River Basin, authoriz-
ing the Amendment posed no harm to appropriators 
or the environment. Id.; see also Tex. Comm’n on 
Envtl. Quality, Executive Director’s Closing Argu-
ment, Docket No. 2004-1178-WR; SOAH Docket No. 
582-045-8097 (June 8, 2005), at 2-3. Therefore the 
Executive Director of TCEQ was able to summarily 

conclude that the authorization to reuse the water 
will not adversely impact the Trinity River instream 
uses, environment, or other appropriators. Id., at 3. 
However, by the time Irving obtains a bed and banks 
authorization the facts may have changed due to 
the effluent having been discharged to the river so 
that the cessation of those flows could impact water 
rights and the environment.

Conclusion 
Water reuse is an innovative way for a city to 

make the most efficient use of its water resources. 
The Texas Water Code can facilitate this type of ef-
ficient use by authorizing the right to reuse water 
which has not been historically discharged. The 
City of Irving has been granted the authorization for 
reuse, subject to the future acquisition of § 11.042 
“bed and banks” permits. This authorization grants 
reuse of this wastewater to the City and no one else 
can obtain a bed and banks authorization for these 
return flows. The exact analysis for bed and banks 
permit for surface water historically discharged re-
turn flows, however, remains unclear due to Irving’s 
unique factual situation. If Irving delays its applica-
tion for “bed and banks” permits for a few years 
while continuing to discharge Lake Chapman water 
into the Trinity River Basin, the city may face a 
more exacting § 11.042 analysis due to environmen-
tal impacts of the return flows.
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F u t u r e  E v e n t s

November

11/8  Internet
  Doing Business with the Government (webcast) 
  Contact: State Bar of Texas
  www.texasbarcle.com/CLE/home.asp

11/13  Houston
  Alternative Dispute Resolution Course 2006 (video)
  Contact: State Bar of Texas
  www.texasbarcle.com/CLE/home.asp

11/15  Internet
  The Demise of Attorney/Client Privilege (webcast) 
  Contact: State Bar of Texas
  www.texasbarcle.com/CLE/home.asp

11/16 – 17 Midland
  Advanced Oil / Gas & Energy Resource Law Course 2006 (video)
  Contact: State Bar of Texas
  www.texasbarcle.com/CLE/home.asp

11/16 – 17 Washington, D.C.
  Species Protection and the Law — Endangered Species Act, Biodiversity Protection, and Invasive 

Species Control
 Cosponsored by the Environmental Law Institute with the cooperation of the Endangered Species 

Committee of the ABA Section of Environment, Energy, and Resources
 www.ali-aba.org/aliaba/cm013.htm

11/30 – 12/1 Albuquerque, New Mexico
 11th Annual Conference – Land Use Law: A Sustainable New Mexico
 Contact: CLE International 
 www.cle.com/dev/product_info.php?products_id=747

December

12/4 – 8 Austin
 40-Hour Basic Mediation Training Course
 Contact: University of Texas Center for Public Policy Dispute Resolution
 www.utexas.edu/law/academics/centers/cppdr/training/courses.php#basic

12/14 – 15 Austin
 Advanced Administrative Law Course 2006 (video)
 Contact: State Bar of Texas
 www.texasbarcle.com/CLE/home.asp
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January 2007

01/04 – 5 Denver, Colorado
 4th Annual NEPA Conference
 Contact: CLE International 
 www.cle.com/upcoming/PDFs/DENNEP07.pdf

June 2007

6/4 – 8, 2007 Austin
 40-Hour Basic Mediation Training Course
 Contact: University of Texas Center for Public Policy Dispute Resolution
 www.utexas.edu/law/academics/centers/cppdr/training/courses.php#basic
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C h a n g e s  i n  t h e  E n v i r o n m e n t

Barbara Porter Fratila, formerly Assistant General Counsel of the Port of Houston Authority, has moved to her 
home on the San Bernard River in Brazoria County to establish a private practice in real estate, wills, probate, 
and environmental matters. She will complete work on her LLM in environmental law at the University of Hous-
ton Law Center in December 2006.

Nathan Block has moved to Houston and become an associate with McGlinchey Stafford, P.L.L.C.

Gregory M. Ellis, former General Manager of the Edwards Aquifer Authority, started his own private practice 
about two years ago, primarily serving groundwater conservation districts.
 
Andrew M. Abrameit, Student Editor-In-Chief of the Texas Environmental Law Journal for 2005-2006, has joined 
Nunley Davis Jolley Cluck Aelvoet, L.L.P., in Boerne, where his practice focuses on real estate, water rights, and 
other property law matters.

The Texas Commission on Environmental Quality named Robert Martinez Director of the Environmental Law 
Division. Previously, he was the Water Utilities/Water Rights Senior Attorney at TCEQ. 

Wendall Corrigan Braniff, formerly the managing partner of Braniff Attorneys-Counselors’ Austin offices, has 
joined the Texas Water Development Board as its General Counsel.

Jim Bateman, Michelle McFaddin, and Robert Flores joined the Texas Water Development Board as staff 
attorneys. 

David Jason Klein, joined the water practice group of Lloyd Gosselink. Before joining the firm, David worked 
at the Texas Commission on Environmental Quality, specializing in water rights, water utility permitting, water 
utility rate, dam safety, and district matters.
 
Jason Hill has recently joined the Austin office of Kemp Smith, LLP, as an associate in the firm’s Environmen-
tal, Administrative and Public Law section. 

Adina Opalek Owen, Student Recent Developments Editor of the Texas Environmental Law Journal for 2005-
2006, has joined Gulf South Pipeline Company, LP, in Houston, as corporate counsel.

Brad Raffle has started a new venture, Conservation Capital, with an office in downtown Houston.
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